Chapter 5

Equal Rights: Struggling toward Fairness
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Learning Objectives
Having read the chapter, you should be able to do each of the following:

1. Distinguish between civil liberties and civil rights, and determine whether constitutional devices intended to provide equality under the law have been successful.

2. Describe the impact and evolving interpretation of the Fourteenth Amendment on individual equality.

3. Detail the provisions of the Civil Rights Acts of 1964 and 1968, and the Voting Rights Act of 1964, and describe the debate over and current state of affirmative action.

4. Distinguish among reasonable basis, strict scrutiny, and intermediate (or almost suspect) scrutiny, and comment on the implicit assumptions about appropriate means and ends that underlie each.

5. Trace the development of measures to promote racial equality in America, concentrating on the most significant milestones and analyzing the actions that proved necessary in order to achieve them.

6. Discuss the similarities and differences among the dilemmas faced, strategies implemented, and rewards gained by the respective struggles for African Americans, women, and other historically disadvantaged groups in the United States.

Chapter Summary
During the past half-century, the United States has undergone a revolution in the legal status of its traditionally disadvantaged groups, including African Americans, women, Native Americans, Hispanic Americans, and Asian Americans. Such groups are now provided equal protection under the law in areas such as education, employment, and voting. Discrimination by race, sex, and ethnicity has not been eliminated from American life, but it is no longer substantially backed by the force of law. This advance was achieved against strong resistance from established interests, which only begrudgingly and slowly responded to demands for equality in law.

Traditionally disadvantaged Americans have achieved fuller equality primarily as a result of their struggle for greater rights. The Supreme Court has been an instrument of change for disadvantaged groups. Its ruling in Brown v. Board of Education (1954), in which racial segregation in public schools was declared a violation of the Fourteenth Amendment’s equal-protection clause, was a major breakthrough in equal rights. Through its affirmative action and other rulings, such as those providing equal access to the vote, the Court has also mandated the active promotion of social, political, and economic equality. However, because civil rights policy involves large issues concerned with social values and the distribution of society’s opportunities and benefits, questions of civil rights are inherently contentious. For this reason, legislatures and executives have been deeply involved in such issues. The history of civil rights includes landmark legislation, including the 1964 Civil Rights Act and the 1965 Voting Rights Act.

In more recent decades, civil rights issues have receded from the prominence they enjoyed during the 1960s. The scope of affirmative action programs has narrowed, and the use of forced busing to achieve racial integration in America’s public schools has been nearly eliminated. At the same time, new issues have emerged, including the question of whether same-sex couples will have the same rights as opposite-sex couples.

The legal gains of disadvantaged groups over the past half-century have not been matched by material gains. Although progress has been made, it has been slow. Compared with non-Hispanic whites, other Americans lag behind in levels of education, income, and health care. Tradition, prejudice, and the sheer difficulty of social, economic, and political progress stand as formidable obstacles to achieving a more equal America.

Focus and Main Points
The focus of this chapter is on civil rights and equality. All individuals have the right of equal protection of the laws and equal access to society’s opportunities and public facilities. The chapter examines the major laws relating to equality, and the conditions that led to their adoption. It concludes with a brief look at some of the continuing challenges facing America's historically disadvantaged groups. The chapter emphasizes these points:

· Americans have attained substantial equality under the law. They have, in legal terms, equal protection under the laws, equal access to accommodations and housing, and an equal right to vote. Discrimination by law against persons because of race, sex, religion, or ethnicity has been virtually eliminated

· Legal equality for all Americans has not resulted in de facto equality. African Americans, women, Hispanic Americans, and other traditionally disadvantaged groups have a disproportionately small share of America’s opportunities and benefits. Existing inequalities, discrimination, and political pressures still are major barriers to their full equality. Affirmative action is a policy designed to help the disadvantaged achieve a fuller degree of equality.

· Disadvantaged groups have had to struggle for equal rights. African Americans, women, Native Americans, Hispanic Americans, Asian Americans, and others have all had to fight for their rights in order to come closer to equality with white males.

Major Concepts
civil rights, or equal rights

The right of every person to equal protection under the laws and equal access to society’s opportunities and public facilities.

equal-protection clause

A clause of the Fourteenth Amendment that forbids any state to deny equal protection of the laws to any individual within its jurisdiction.

reasonable-basis test

A test applied by courts to laws that treat individuals unequally. Such a law may be deemed constitutional if its purpose is held to be “reasonably” related to a legitimate government interest.

strict-scrutiny test

A test applied by courts to laws that attempt a racial or ethnic classification. In effect, the strict-scrutiny test eliminates race or ethnicity as a legal classification when it places minority-group members at a disadvantage.

suspect classifications

Legal classifications, such as race and national origin, that have invidious discrimination as their purpose and therefore are unconstitutional.

affirmative action

Refers to programs designed to ensure that women, minorities, and other traditionally disadvantaged groups have full and equal opportunities in employment, education, and other areas of life.

de facto discrimination

Discrimination on the basis of race, sex, religion, ethnicity, and the like that results from social, economic, and cultural biases and conditions.

de jure discrimination

Discrimination on the basis of race, sex, religion, ethnicity, and the like that results from a law.

Practice Exam
(Answers appear at the end of this chapter.)

Multiple Choice

1. 
________ was the first woman to run on the national ticket of a major political party.

a.
Sandra Day O’Connor

b.
Geraldine Ferraro

c.
Dianne Feinstein

d.
Barbara Boxer

e.
Hillary Rodham Clinton

2. 
One area in which African Americans have made substantial progress since the 1960s is

a.
elective office.

b.
in representation in the penal system.

c.
in treatment by the judicial system.

d.
in representation in the penal and judicial systems.

e.
None of these answers is correct.

3. 
Women gained the right to vote in national elections in ________.

a.
1848

b.
1870

c.
1903

d.
1920

e.
1945

4. 
Which region of the world has the highest percentage of national legislative seats held by women?

a.
North America

b.
Latin America

c.
East Asia

d.
Scandinavia

e.
East Africa

5. 
The “Southern Manifesto” was

a.
a pledge by southern black activists to bring about full implementation of the Supreme Court decision in Brown v. Board of Education of Topeka.

b.
a statement by black civil rights movement leaders that pledged nonviolent resistance as part of their protests against discrimination policies.

c.
a pledge by southern state governors to use state militias as weapons against federal integration policies.

d.
a coordination of southern lawmakers after the removal of federal troops in the wake of the Civil War to establish discriminatory legislation.

e.
a call by southern congressmen to resist forced integration in the wake of the Brown v. Board of Education of Topeka decision.

6. 
The strict scrutiny test applies to

a.
race.

b.
ethnicity.

c.
gender.

d.
age.

e.
race and ethnicity.

7. 
Roughly ____ percent of black children live below the government-defined poverty line.

a.
10

b.
20

c.
40

d.
60

e.
80

8. 
In the case of United States v. Virginia (1996), the Supreme Court ruled that

a.
strict racial quotas were a valid means of ensuring racial diversity on college campuses.

b.
private colleges could refuse to admit prospective students on the basis of sexual orientation.

c.
male-only admissions policies at state-supported military academies were unconstitutional.

d.
because female instructors created an undue distraction at all-male universities, the schools in question could discriminate against women in their hiring practices.

e.
colleges affiliated with a particular religion could not take the religious persuasion of job candidates into consideration during the hiring process.

9. 
What happened when federal troops withdrew from the South in 1877?

a.
African Americans were treated the same as whites.

b.
Laws were passed that reinstituted the practice of slavery, in practice if not in name.

c.
In Plessy v. Ferguson, the Supreme Court justices allowed separate and unequal treatment of African Americans.

d.
Laws were enacted that segregated the races, and the Supreme Court, through the Plessy decision, tacitly allowed separate and unequal treatment of African Americans.

e.
Racism was largely reduced as an open tool of government because of the need for blacks to contribute to the rebuilding of the southern economy.

10.
Congress made Native Americans official citizens of the United States in ________.
a.
1789
b.
1828
c.
1865
d.
1924
e.
1963
11.
In 2000, what did the Supreme Court justices rule with regard to the Boy Scouts?

a.
The Boy Scouts organization could not ban gays from participating.

b.
The Boy Scouts organization could ban gays from participating.

c.
The Boy Scouts organization could not ban girls from participating.

d.
The Boy Scouts organization could ban girls from participating.

e.
None of these answers is correct.

12.
In 2004, which state instituted same-sex marriage?

a.
Vermont

b.
Rhode Island

c.
New York

d.
California

e.
None of these answers is correct.

13.
The Supreme Court rejected the constitutionality of separate but equal facilities in 

a.
Swann v. Charlotte-Mecklenburg County Board of Education.

b.
Plessy v. Ferguson.

c.
Milliken v. Bradley.

d.
United States v. Virginia.

e.
Brown v. Board of Education.

14.
According to Gunnar Myrdal, what is “America’s curse”?

a.
low voter turnout

b.
greed

c.
discrimination

d.
alcoholism

e.
pollution

15.
As a movement leader, Cesar Chavez helped bring about which of the following?

a.
the decision by Congress to remove restrictions on the number of migrant workers allowed in the country

b.
Texas’s decision to force employers to grant migrant workers better employment benefits

c.
California’s decision to allow migrant workers to bargain collectively

d.
the passage of a federal law preventing open discrimination, in employment or in public and private service, against Hispanic Americans

e.
the passage of several state laws granting “guest worker” status to migrant workers

16.
African American men were granted suffrage in ________.
a.
1845
b.
1870
c.
1896
d.
1920
e.
1945
17.
The use of busing as a remedy for segregated schools contributed to white flight to the suburbs, which was protected by
a.
state policies that put busing programs in the hands of local school boards, which manipulated them to prevent black children from being bused into the suburbs.

b.
state policies that placed suburban schools in categories exempt from federal control.

c.
a Supreme Court decision that prohibited busing across school districts except where district boundaries had been deliberately drawn to keep the races apart.

d.
the rapid incorporation of suburban schools as private entities that could avoid federal education policy influence.

e.
a Supreme Court decision that disallowed busing programs in districts where a popular referendum, passable with a plurality of the vote, rejected the busing policy.

18.
Which of the following is true about the Equal Rights Amendment (ERA)?

a.
Congress approved the ERA in the 1970s.

b.
The ERA fell three states short of the three-fourths majority it needed to be ratified.
c.
Congress approved the ERA in the 1970s, but it fell three states short of the three-fourths majority it needed to be ratified.
d.
The ERA was ratified by only half the states.

e.
Congress rejected the ERA every time it came up for a vote.

19.
All disabled children were guaranteed a free, appropriate education in ________.

a.
1789

b.
1854

c.
1891

d.
1938

e.
1975

20.
Which of the following statements is true?

a.
During the early 1900s, Chinese and Japanese laborers were brought into the western states to work in mines and to build railroads.

b.
In 1923, President Calvin Coolidge asked Congress for a relaxation of the ban on Chinese immigration.

c.
Discrimination against Asians did not ease substantially until 1950.

d.
In the 1800s, Chinese and Japanese laborers were brought into the western states; in 1930 Congress halted all immigration from Japan; discrimination against Asians did not ease substantially until 1965.

e.
Immigration from Asia to the United States was higher in the early twentieth century than it was in the latter nineteenth century.

True/False

1.
The reasonable-basis test applies to all laws except those that prescribe differential treatment on the basis of suspect classifications.

a.
True

b.
False

2.
Passage of the Fourteenth Amendment did not immediately affect the right of private employers to discriminate in their hiring practices.

a.
True

b.
False

3.
All forms of discrimination on the basis of gender are unconstitutional.

a.
True

b.
False

4.
Since passage of the Civil Rights Act of 1968, segregation of neighborhood housing has all but disappeared in the United States.

a.
True

b.
False

5.
In the Bakke case, the Supreme Court ruled that Bakke’s right to equal protection had not been violated.

a.
True

b.
False

6.
In terms of incomes, jobs, and similar economic indicators, the gap between African Americans and white Americans has diminished steadily since the 1960s.  

a.
True

b.
False

7.
Affirmative action is intended to help achieve equality of result for African Americans, women, Hispanic Americans, and other disadvantaged groups.

a.
True

b.
False

8.
Hispanic Americans are becoming an increasingly smaller and less politically influential population group in the U.S.

a.
True

b.
False

9.
Civil rights refers to specific individual rights, and civil liberties deals with the issue of whether or not different groups are treated equally by the government (and sometimes private parties).
a.
True

b.
False

10.
The Voting Rights Act of 1965 allows election districts to be created for the purpose of giving control to a minority group.

a.
True

b.
False

Essay
1. What is the glass ceiling and is it relevant today?

2. Describe the plight of Native Americans in the United States.

3. What is the difference between de jure and de facto discrimination?

4. What did the Supreme Court decide in University of California Regents v. Bakke?

5. Why was the University of Michigan the focus of national attention in 2003?

Answers to the Practice Exam
Multiple Choice Answers

1. b
11.
b

2. a
12.
e

3. d
13.
e

4. d
14.
c

5. e
15.
c

6. e
16.
b

7. c
17.
c

8. c
18.
c

9. d
19.
e
10. d
20.
d
Multiple Choice Explanations

1. In 1984, Walter Mondale (Democrat) selected Geraldine Ferraro (b) to be his vice presidential running mate. It was the first time a woman appeared on the national ticket of either the Democratic or Republican parties.

2. Dr. Martin Luther King Jr.’s dream of a color-blind society has remained elusive. Researchers have determined that African Americans accused of crime are more likely to be convicted and receive stiff sentences than are whites on trial for comparable offenses. African Americans have made a great deal of progress since the 1960s, however, in 

getting elected to political office (a). The percentage of African American elected officials has increased sharply in the past few decades.

3. With the passage of the Nineteenth Amendment in 1920 (d), American women gained suffrage in national elections for the first time.

4. The Scandinavian countries rank highest in terms of the percentage of female lawmakers, followed by northern European nations, so (d) is the correct answer. The United States ranks below these countries at about 14 percent. Recent figures for other nations are Sweden (45 percent), Norway (36 percent), the Netherlands (37 percent), and Germany (32 percent).

5. In 1954, a sizeable majority of whites opposed the Brown decision. In the so-called “Southern Manifesto,” southern congressmen urged their state governments to “resist forced integration by any lawful means.” Thus, (e) is the correct response.

6. The strict-scrutiny test is applied to race and ethnicity (e). The intermediate-scrutiny test is applied to gender, and the reasonable-basis test is applied to age.

7. Roughly 40 percent (c) live below the government-defined poverty line, compared with about 10 percent of white children. 

8. The Supreme Court ruled that an alternative program set up at another college did not provide women with a proper equivalent of the unique educational experience offered by the state-supported Virginia Military Institute; therefore, VMI was ordered to admit female cadets, making (c) the correct answer.

9. Once Reconstruction ended, whites regained power and enacted segregation laws across the region. These activities were effectively sanctioned by the Plessy ruling, so (d) is the correct response.

10. Tragically, Native Americans were not officially recognized as citizens until 1924 (d). This status was too late to be helpful, for the Native American way of life had already been largely destroyed.

11. The justices determined that the Boy Scouts, as a private organization that has freedom of association, could ban gays because the Scout creed prohibits homosexuality (b). 

12. Vermont authorized civil unions in 2000, but Massachusetts instituted same sex marriage in 2004, so the correct answer is (e).
13. In Brown v. Board of Education (e), the Supreme Court overturned Plessy v. Ferguson, which established the separate but equal doctrine. Swann sanctioned the use of busing for racial balance. Milliken dealt with the issue of metropolitan desegregation remedies, and United States v. Virginia involved the male-only admissions policy at Virginia Military Institute.

14. In his 1944 book, An American Dilemma, Myrdal argued that discrimination (c) is “America’s curse.”
15. Cesar Chavez (1927-1993) was an advocate of nonviolent protest, and he organized food boycotts that eventually forced California to pass a law giving migrant workers the right to bargain collectively (c).

16. With the passage of the Fifteenth Amendment in 1870 (b), African American men were granted the right to vote, though several barriers precluded them from effectively exercising their right until the enactment of the Voting Rights Act of 1965.

17. Busing contributed to white flight to the suburbs, which was protected by a 1974 Supreme Court decision that prohibited busing across school districts except where district boundaries had been deliberately drawn to keep the races apart (c). This larger movement of white children from urban schools made reintegration of school systems much more difficult, and has contributed to the very mixed results of the busing policy. 

18. Answer (c) is the correct answer. Congress approved the ERA with overwhelming majorities, but it was only ratified by 35 states (38 states are required).

19. Disabled children were not guaranteed an education until the Education for All Handicapped Children Act of 1975 (e).
20. The correct response is (d). Chinese and Japanese laborers were brought to the western states during the late 1800s to work in mines and to build railroads; when the need for this labor declined, Congress began to place restrictions on or halt Asian immigration altogether, including a ban on Japanese immigration in 1930. Not until 1965 did Congress, as part of its broader civil rights agenda, lift restrictions on Asian immigration.
True/False Answers

1.
b
6.
b

2.
a
7.
a

3.
b
8.
b

4.
b
9.
b

5.
b
10.
b
Essay Answers

1. The glass ceiling is the invisible but nonetheless real barrier to advancement that talented women encounter after they have reached middle-management level. It is still quite relevant because women are less than equal to men when it comes to job opportunities. Although women increasingly hold managerial positions, they are less likely than men to be appointed to top positions. Female employees are typically paid less than their male counterparts. Although this disparity is declining, the average pay for female employees is only about 80 percent that of full-time male employees. This situation has prompted some to endorse the notion of comparable worth, which would involve equal pay for work that is of similar difficulty and that requires similar training.

2. During the seventeenth century when white settlers began arriving in America, an estimated ten million Native Americans were living in the territory that would become the United States. By 1924, when Native Americans were made citizens of the United States, the Native American population was less than one million. This is the largest population loss of a people in so short a time in human history. Diseases brought by white settlers took the largest toll on Native American tribes, but wars and massacres contributed to the loss of life as well. Native Americans were forced out of their ancestral lands. Today, there are more than two million Native Americans in the United States, about half of whom live on or close to reservations set aside by the federal government. In earlier eras, Native American children were required to use English. Now, they can be taught in their own languages. Native Americans are less than half as likely to have completed college as other Americans, and their infant mortality rate far exceeds the national average. Though Native Americans existed in this nation long before white Europeans arrived, Congress did not recognize them as citizens of the United States until 1924. This status came too late. The traditional way of life for Native Americans had already been largely destroyed.

3. De jure discrimination is discrimination based on law or policy, as was evidenced in the case of segregated schools in the South during the pre-Brown era. This type of discrimination was invalidated by a unanimous Supreme Court in Brown v. Board of Education. De facto discrimination is non-formal discrimination that is a consequence of social, economic, and cultural biases and conditions. De facto discrimination was not banned under the Brown decision, and is more difficult to eradicate because it is embedded in the very structure of society and not simply the law. Affirmative action policies, though very controversial, are designed to combat the disparities in opportunity caused by de facto discrimination.

4. The case of University of California Regents v. Bakke was the first dispute over affirmative action policy in the U.S. Supreme Court. Alan Bakke, a white man, had been denied admission to a medical school, even though his admission test scores were higher than those of several minority group students who had been accepted. Bakke sued, and claimed that the school had a quota system for minorities and discriminated against white males, a practice known as reverse discrimination. The Supreme Court justices ruled in Bakke’s favor, but did not invalidate affirmative action in doing so. The justices ruled that rigid quota systems could not be used in determining medical school admissions.

5. The University of Michigan garnered national attention in 2003 because it was the focus of a major affirmative action ruling by the Supreme Court. At issue were two University of Michigan policies: Michigan’s point system for undergraduate admission, which granted 20 points (out of a total of 150 possible points) to minority applicants, and its law school admission process, in which race (along with other factors such as work experience and extracurricular activities) was taken into account in admissions decisions. In Gratz v. Bollinger, the justices struck down Michigan’s undergraduate admissions policy because its point system assigned a specific weight to race. In Grutter v. Bollinger, however, the justices upheld the law school’s program, concluding that it was being applied in a limited and sensible manner and furthered Michigan’s desire to maintain a diverse student body. 
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