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PREFACE


This case citator first accompanied the 3rd Edition of Contemporary Canadian Business Law - Principles & Cases.  It originally resulted from the critical and thoughtful comments received from the users of the textbook, who are both instructors and students.  This version has been updated to assist those instructors using the 7th Edition of the textbook to bring the most recent and relevant developments in the law to their students in the classroom.  Changes in the textbook are reflected in this citator, with the new sections on securities regulation and electronic business.


Efforts have been made to include the most up-to-date case law across all topic areas as well as in all Canadian regional jurisdictions.  All cases which were included in previous editions of the citator have also been checked in this citator version for their currency and continuing applicability to the text book topics.  Information about the outcome of any appeals of these cases has been provided immediately following the citation of each case respectively.  In this way, instructors have the most current information and a complete judicial history of each case for teaching purposes.  The citator is for academic purposes, and while most examples represent leading cases, others are included for student interest or for the clarity with which they illustrate a particular principle.  As such, the citator should not be used as a substitute for competent and current legal advice.     

Special appreciation is due to Fran Willes, B.A., whose experience in legal research and familiarity with the text over two decades made my work so much more straightforward.  Fran spent a great deal of time at the Queen's University Law Library, researching and updating the cases from previous editions of the citator, with patient and careful attention to detail.  


The ongoing commentary provided by the users of the text has proven to be an invaluable guide to the selection of cases for this update of the citator and it is truly hoped that such commentary will continue as it is my goal to create the most useful teaching aid for instructors. 


Further comments from instructors and students are both welcome and appreciated.

ABOUT THE CASE CITATOR


This case citator is a collection of recently reported Canadian cases bearing relevance to those topics raised in Contemporary Canadian Business Law - 7th Edition.  Cases were chosen for inclusion on the basis that they are current statements of the particular principles of law on which they were decided and that they are relevant to the topics and principles which are raised throughout the text book chapters.  Furthermore, cases were chosen which would provide not simply a comment on the text book principles, but an expansion beyond those principles.  Consequently, the cases chosen attempt to develop those legal ideas by presenting them in situations with a meaningful business context but without requiring an extensive legal background for understanding. 


Each case is listed by its case title or style of cause.  The year in which the case was decided appears next and is followed by the case citation.  The citation describes where the case, in its entirety, may be located by indicating the volume, name and page number of the law reporter series where the full version of the case is reported.  For the convenience of users, an alphabetical listing of the common abbreviations of law reporters can be found following this note.   If the case has been appealed, the judicial history of the case is outlined after the initial citation and indicates the outcome of the appeal in bold print.  The main principle of law decided in the case also appears in bold print following the citation and is accompanied by a brief, one or two sentence synopsis of the case facts and legal outcome.


One of the most important aspects of the case citator has been an attempt to select cases which are representative of the various regions of Canada.  As a result, those topics discussed throughout the textbook which are subject to provincial legislative jurisdiction have been divided into the following four regions:







British Columbia







Prairies







Ontario







Atlantic

An effort has been made to include cases from each of these regions where such current and relevant cases were available.  For those topics which are solely within federal legislative jurisdiction, the cases presented are not arranged on any regional basis.


Each chapter of the case citator corresponds to a chapter or group of related chapters of the main textbook.  Within each chapter, the selection of cases has generally been subdivided into smaller groups representing the major principles of law corresponding to that chapter topic.  Finally, within these smaller topic groups, the cases, where applicable, have been arranged regionally as described above.  The Table of Contents should provide sufficient substantive guidance to users of the case citator in locating cases which are relevant to class discussion.

ABBREVIATIONS   USED  FOR  LAW  REPORTS

A.R.


Atlantic Reports

Alta. L.R.

Alberta Law Reports

App. Cas.

Appeal Cases

A.P.R.
 

Atlantic Provinces Reports 

B.L.R. 


Business Law Reports   

B.C.L.R.

British Columbia Law Reports

B.C.W.L.D.

British Columbia Weekly Law Digest
C.B.R.


Canadian Bankruptcy Reports

C.C.C.   

Canadian Criminal Cases

C.C.E.I. 

Canadian Cases in Employment and Immigration

C.C.E.L. 

Canadian Cases in Employment Law

C.C.L.


Canadian Current Law
C.C.L.I. 

Canadian Cases on the Law of Insurance

C.C.L.S.

Canadian Cases on the Law of Securities 

C.C.L.T. 

Canadian Cases on the Law of Torts

C.C.P.B.

Canadian Cases on Pensions and Benefits 

C.E.R.   

Canadian Customs and Excise Reports

C.E.L.R. 

Canadian Environmental Law Reports

C.H.R.R.

Canadian Human Rights Reporter

C.I.P.R.  

Canadian Intellectual Property Reports

C.L.L.C.

Canadian Labour Law Cases

C.L.R.B.R. 

Canadian Labour Relations Board Reports 

C.L.R. 


Construction Law Reports

C.O.H.S.C. 

Canadian Occupational Health and Safety Cases

C.P.C. 


Carswell’s Practice Cases

C.P.R.


Canadian Patent Reporter

D.L.R.


Dominion Law Reports

E.T.R.


Estates and Trusts Reports

F.C.


Federal Cases

F.T.R. 


Federal Trial Reports

L.A.C.


Labour Arbitration Cases

L.C.R.


Land Compensation Reports

L.R.B.R.

Labour Relations Board Reports

Man. R.   

Manitoba Reports

M.P.R.


Maritime Provinces Reports

M.P.L.R.  

Municipal and Planning Law Reports 

M.V.R.


Motor Vehicles Reports

N.B.R.


New Brunswick Reports

Nfld. R.


Newfoundland Reports

Nfld. & P.E.I.R.

Newfoundland and Prince Edward Island Reports

N.R.  


National Reporter

N.S.R.


Nova Scotia Reports

N.W.T.R. 

North West Territory Reports

O.A.C.


Ontario Appeal Cases

O.L.R.B. Rep. 

Ontario Labour Relations Board Reports

O.L.R.


Ontario Law Reports

O.R.


Ontario Reports

O.T.C.


Ontario Trial Cases
O.W.N.


Ontario Weekly Notes

P.E.I.R.
 

Prince Edward Island Reports

P.P.S.A.C.

Personal Property Security Act Cases

Q.B.D.


Law Reports, Queen’s Bench Division

R.J.Q.


Quebec Law Reports

R.P.A.


Quebec Practice Reports

R.P.R.  


Real Property Reports

Sask. R. 

Saskatchewan Reports

S.C.C.  


Supreme Court of Canada

S.C.R.


Supreme Court Reports

T.C.T.    

Trade Commission Tribunal

T.L.R.


Times Law Reports

T.L.L.R.


Tenant and Landlord Law Reports

T.T.R.


Trade and Tariff Reports
W.C.A.T.R.

Workers’ Compensation Appeals Tribunal Reporter

W.W.R.


Western Weekly Reports

 THE  CANADIAN  CONSTITUTION
Distribution of Powers

Ontario Private Campground Assn. v. Harvey (Township) (1997), 146 D.L.R. (4th) 347 (Ont. Ct. Gen. Div.) - appropriate taxation; municipality charging campground owners an annual flat license fee per site; tax not based on land value or services provided; purpose of tax to achieve greater tax-paying parity between cottage owners and seasonal campers; this type of indirect tax on land users ultra vires the province.

It's Adult Video Plus Ltd. v. British Columbia (Director of Film Classification) (1991), 81 D.L.R. (4th) 436; applied, Thorpe v. College of Pharmacists (B.C.) (1991), 97 D.L.R. (4th) 634 (B.C.C.A.) - jurisdiction of film classification; provincial authority challenged with respect to adult movies on the basis that it infringes on federal criminal jurisdiction.  

Fraser Ship Repairs Division v. Wilhelm (1990), 2 C.O.H.S.C. 82 - jurisdiction over employment regulation; although a provincial matter generally, the nature of employment being repair of ships under sail renders it a federal undertaking.

Aamco Automatic Transmissions Inc. v. Simpson (1980), 113 D.L.R. (3d) 650 - provincial prohibitive statute not ultra vires since not penal.

Labatt Breweries v. Canada (Attorney General) (1979), 9 B.L.R. 181 - regulation re standards for production of lite beer ultra vires federal government.
Quebec (Attorney General) v. Kellogg's Co.,  [1978] 2 S.C.R. 211; applied, Irwin Toy, [1989] 1 S.C.R. 927  - advertising prohibition not ultra vires province.
Munro v. Canada (National Capital Commission), [1966] S.C.R. 663  - expropriation for Green Belt.
Reference re Application of Hours of Work Act (British Columbia) to Employees of the Canadian Pacific Railway in Empress Hotel, Victoria, [1950] 1 W.W.R. 220 - regulation of employment.

Canada (Attorney General) v. Ontario (Attorney General), [1937] 1 W.W.R. 299 - foreign treaties and provincial implementation.
Stark v. Schuster (1904), 14 Man. R. 672 - Manitoba Shops Regulation Act, followed by Manitoba Court of Appeal in 1956; not followed in Quebec Court of Kings Bench 1908, 4 E.L.R. 551.

Charter

Vann Niagara Ltd. v. The Corporation of the Town of Oakville (2002) 60 O.R. (3d) 1 (Ont. C.A.) - freedom of expression; municipal bylaw; bylaw forbids billboards and third party signs on private land; town unable to establish bylaw was reasonable limit on freedom of expression. 

Allstate Insurance Co. of Canada et al. v. City of Toronto (2001) 208 D.L.R. (4th) 712 (Ont. C.A.) - freedom of expression; municipal bylaw; bylaw forbid operator of collision reporting centre from recommending repair shops; important objective greater than freedom of expression; reasonable and justified restriction. 

Schreiber v. Canada (Attorney General) (1997), 144 D.L.R. (4th) 711 (Fed. C.A.), reversed by Supreme Court of Canada, [1998] 1 S.C.R. 841 - unreasonable search and seizure, s. 8; Canadian citizen under criminal investigation; Canadian law enforcement authorities requesting plaintiff’s banking records from Switzerland without search warrant; request violated s. 8.

National Party of Canada v. Canadian Broadcasting Corp. (1994), 13 Alta. L.R. (3d) 29 - applicability; even where discrimination exists the Charter does not apply against it unless the perpetrator is a governmental body or quasi-governmental. 

Agricultural Credit Corp of Saskatchewan v. Mielke (1993), 108 Sask. R. 278 - life, liberty and security (s. 7); creditor's attempt to remove debtor from business is not an infringement of section 7.

R. v. Royal LePage Real Estate Services Ltd. (1993), 12 Alta. L.R. (3d) 282 - life, liberty and security/economic and commercial rights; provisions of Competition Act regarding price influencing do not offend Charter.

Restaurant Brossard Inc. c. Quebec (Sous-ministre du Revenu), [1993] R.J.Q. 2243 - life, liberty and security (s. 7); does not apply to corporations unless corporation is charged with a penal offence.

R. c. Publications Groupe R.R. International Inc., [1993] R.J.Q. 1269 - freedom of expression; prohibition of misleading advertising does not violate.

Thomson Newspapers Ltd. v. Canada (Director of Investigation & Research) (1990), 72 O.R. (2d) 415; affirmed, [1990] 1 S.C.R. 425 (S.C.C.) - search and seizure, section 8.

New Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the House of Assembly) (1991), 80 D.L.R. (4th) 11 (N.S.C.A.), reversed by the Supreme Court of Canada (1993), 146 N.R. 161 - freedom of expression.

Irwin Toy Ltd. c. Quebec (Procureur general) (1989), 94 N.R. 167 - section 7 does not apply to corporations. 

R. v. Quest Vitamin Supplies Ltd. (1989), 41 B.C.L.R. (2d) 1 - section 7 does not apply to corporations. 

R. v. Paul Magder Furs Ltd. (1989), 69 O.R. (2d) 172 - equality rights; section 15 does not apply to corporations; leave to appeal to Supreme Court of Canada refused.

Waste Not Wanted Inc. v. Canada (1987), 2 C.E.L.R. (N.S.) 24 - section 7 does not apply to corporations.
Canada Safeway Ltd. Store No. 252 v. R. (1988), 25 B.C.L.R. (2d) 29 - religions effect of legislation.

R. v. Pinehouse Plaza Pharmacy Ltd., [1991] 2 W.W.R. 544 - hours of opening.

Information Retailers Association of Metropolitan Toronto Inc. v.  Metropolitan Toronto (Municipality) (1985), 52 O.R. (2d) 449 - magazine content.

ADMINISTRATIVE LAW

Newfoundland v. Airport Realty Ltd. (2001), 205 A.P.R. 95 (Nfld. C.A.) - boards and tribunals; scope of review; government rerouted airport road to detriment of hotel, compensation to hotel based on actionable nuisance; interference was substantial and not reasonable.  

THE  LAW  OF  TORTS

(I)  INTENTIONAL  TORTS:

Defamation

Doucette v. Region 7 Hospital Corp., et al. (2002), 638 A.P.R. 171 (N.B.Q.B.) - qualified privilege of government minister, no statutory immunity.     

Ross v. New Brunswick Teacher’s Assn. (2001), 201 D.L.R. 75 (N.B.C.A.) - fair comment; editorial cartoon not to be interpreted literally.     

Leenen v. Canadian Broadcasting Corp. (2000), 50 C.C.L.T. (2d) 213 (Ont. S.C.J.) - factors to be considered, innuendo, damages available; eminent research doctor portrayed as puppet of drug company, video repeatedly showed him fumbling for eyeglasses; innuendo damaging to professional career; damages of $950,000.     

MacArthur v. Meuser (1997), 146 D.L.R. (4th) 125 (Ont. Ct. Gen. Div.) - defence of truth; doctor wrote condemning memo to other staff about supervising doctor’s standards after receiving complaints from interns; doctor defended supervisor’s defamation claim on grounds that allegations were true; supervisor’s standards were found to be average; defamation occurred.
Ascot Holdings Ltd. v. Wilkie (1993), 49 C.P.R. (3d) 188; additional reasons,  [1993] B.C.W.L.D. 2244 (B.C.S.C.) - elements of defamation; mutual fund broker leaving employment and writing letter to clients stating lack of confidence in former employer; found to be libelous.

Mapes v. Hub Publications Ltd., [1993] N.W.T.R. 174 - fair comment; honest belief in truth of statements; newspaper cartoon found defamatory for suggesting illegal conduct of plaintiff and failing to depict situation as honestly believed portrayal of fact.

O’Malley v. O’Callaghan (1992), 1 Alta. L.R. (3d) 88 - qualified privilege and malice; test for “publication”; newspaper publisher making defamatory statements successfully meets requirements for defence of qualified privilege.

Sara’s Pyrohy Hut v. Brooker (1991), 83 Alta. L.R. (2d) 131 - statements of opinion versus fact; restaurant reviewer giving uncomplimentary report on radio broadcast not slanderous; statements of opinion; unsubstantiated malice alleged by plaintiff. 

Rocca Enterprises Ltd. v. University Press of New Brunswick Ltd. (1989), 103 N.B.R. (2d) 224; applied, Hamilton v. Alberta, [1991] 5 W.W.R. 232 (Court of Queen’s Bench) - news reporter not protected by Charter from disclosing source of information in defamation suit.

137240 Assn. Canada Inc. v. Ontario Medical Assn. (1989), 29 C.P.R. (3d) 63 - slander of goods.
Procor Ltd. v. U.S.W.A. (1989), 65 D.L.R. (4th) 287; applied, Mirano v. Bank of Montreal (1995), 41 C.P.C. (3d) 143 (Ont. Ct. Gen. Div.) - employee's making false statements precipitating costly investigation.
Wiley v. Toronto Star Newspaper Ltd. (1988), 65 O.R. (2d) 31; varied, 74 O.R. (2d) 100 (Ont. C.A.); applied, Fast v. Cowling (1996), 24 B.C.L.R. (3d) 82 (B.C.S.C.) - libel in newspaper; fair comment; factors for determining damages.

Deceit

NBD Bank, Canada v. Dofasco Inc. (1999), 47 C.C.L.T. (2d) 213 (Ont. C.A.) - negligent misrepresentation; bank lent significant funds to company, corporate officers required to inform bank of status of credit management within company; industry downturn prompted request for further advances against certain receivables; receivables had been pledged to others; after further advance was made, true credit status was made known; firm insolvent, with net loss to bank of 2 million US dollars.

G. R. Carr Enterprises Ltd. v. Baker, [1996] C.C.L. 11889 (Ont. Ct. Gen. Div.) - inducing statements; vendors of rental property deliberately making false statements to purchaser concerning expenses and tenants’ applications for rent review; statements intended to mislead and induce purchaser into the contract.

BG Checo International Ltd. v. British Columbia Hydro and Power Authority, [1993] 2 W.W.R. 321 (S.C.C.) - elements of deceit; failure to subsequently fulfil obligations promised in tender documents not amounting to deceit where there was no intention to mislead.

Peters v. Klassen, [1993] 7 W.W.R. 465; varied, [1994] 5 W.W.R. 264 (Man. C.A.) - intention to misrepresent; wholesaler of plaintiff's goods failing to honour post-dated cheques for goods resold; no fraud occurring where wholesaler represented that funds would be available and this was honest intention.

Coffin v. MacLellan Lincoln Mercury Sales Ltd. (1993), 123 N.S.R. (2d) 171 - inducing statements; false statements knowingly made to induce plaintiff to enter contract for purchase of car; nominal damages awarded.

Brenton Gray's Boatyard Ltd. v. Ocean Bounty Seafoods Ltd. (1990), 98 N.S.R. (2d) 1 - intention to misrepresent; known false statements regarding payment made to procure release of repaired boat; defendant's liability is personal and not limited by corporation.

False Imprisonment

Kovacs v. Ontario Jockey Club (1995), 126 D.L.R. (4th) 576 (Ont. Ct. Gen. Div.) - element constituting false imprisonment; customer, having requested assistance, flanked by two security guards who requested he accompany them to supervisor; customer felt coerced to go with guards; false imprisonment action allowed.

Hanson v. Wayne's Cafe Ltd. (1990), 84 Sask. R. 220 - no false imprisonment where restraint not total; particularly if another means available.

Evans v. Latulippe (1990), 38 O.A.C. 295 - loss of liberty; humiliation compensable.

Business - Related Torts

R. v. The Martel Building Ltd., [2000] 2 S.C.R. 860 – economic loss; negligence; contract tenders; different bidders treated differently, duty of fairness in pre-contract stage.

Levi Strauss & Co. v. Timberland Co. (1997), 74 C.P.R. (3d) 49 (Fed. Ct. - Trial Division) - passing off; Levi’s claimed that Timberland infringed its trade-mark rights and committed passing-off by sewing trade-mark tabs into seams of products; Timberland unsuccessfully claimed that Levi’s habitually used the legal process to coerce competitors to cease using seam tabs.

Eli Lilly & Co. v. Novopharm Ltd. (1997), 147 D.L.R. (4th) 673 (Fed. Ct. - Trial Division) - passing off; plaintiff producer of Prozac sold generic drug identical to Prozac upon expiry of its patent for Prozac; competitor sold generic-type Prozac also in similar shape and form; plaintiff sought injunction to prevent competitor’s sales; tests for determining passing off concluded defendant not liable.

Manos Foods International Inc. v. Coca-Cola Ltd. (1997), 74 C.P.R. (3d) 2 (Ont. Ct. Gen. Div.) - inducing breach of contract; purchaser of Coca- Cola attempting to induce distributor to sell to it in violation of Coca-Cola’s license agreement with parent licensor; purchaser sought to compel Coca-Cola to supply it; purchaser unsuccessful.

Gemini Group Automated Distribution Systems Inc. v. PWA Corp. (1993), 105 D.L.R. (4th) 88 - interference with economic relations; plaintiff partner of limited partnership alleging PWA inducing government agency to interfere with partnership's business activities.

Jackson v. Trimac Industries Ltd. (1992), 6 Alta. L.R. (3d) 225; varied, [1994] 8 W.W.R. 237 (Alta. C.A.)  - interference with contractual relations; corporation and major shareholder intentionally inducing breach of option agreement with executive employee.

Mount Baker Enterprises Ltd. v. Big Rig Collision Inc. (1990), 64 Man. R. (2d) 180 - inducing breach of contract with respect to sale of business.

Edgeworth Helicopters Ltd. v. Salmon Arm (District) (1990), 1 M.P.L.R. (2d) 261 - interference with economic relations; city not allowing business activity on site.

Keybrand Foods Inc. v. Guinchard (1990), 31 C.P.R. (3d) 542 - passing off; former employees prevented from marketing food products using graphics similar to those of former employer.

MacKnight v. MacCallum Building Supplies Ltd. (1990), 31 C.P.R. (3d) 526; reversed (1991), 115 N.B.R. (2d) 168 - passing off; customer requesting specific brand product; supplier deliberately substituting another brand; supplier liable for passing off and damages but this finding reversed on appeal.

Ray Plastics Ltd. v. Dustbane Products Ltd. (1990), 75 O.R. (2d) 37 - passing off; criteria of action; intentional copying of competitor's product.

Trespass and Conversion 

Royal Bank v. W. Got & Associates Electric Ltd., [1997] 6 W.W.R. 715 (Alta. C.A.), Supreme Court of Canada appeal dismissed, [1999] 3 S.C.R. 408 - conversion; bank improperly appointed receiver to business; receiver liquidated assets; bank liable for conversion.

Anderson v. Skender, [1992] 1 W.W.R. 709; varied, [1993] 1 W.W.R. 186; varied (1993), 36 B.C.A.C. 79 (B.C.C.A.) - trespass to control nuisance; trees growing along property boundary; one party cutting parts of trees leaning into his airspace and excavated root systems killing some trees; only acts of entering onto neighbouring property found to be trespass at trial; varied on appeal.

McKenna v. Woodstock (Town) (1992), 131 N.B.R. (2d) 330 - conduct amounting to trespass; municipality removing unattractive signs from property after notifying owner; trespass upheld.

Douglas Lake Cattle Co. v. British Columbia (1990), 43 L.C.R. 230 - trespass; right of action; cattle grazing.

Patterson v. Municipal Contracting Ltd. (1989), 41 L.C.R. 78 - punitive damages for trespass and restoration damages for damage to land; referred to by the Nova Scotia Supreme Court (Appeal Division) in Woods v. Humbley (1995), 146 N.S.R. (2d) 97.

655 Developments Ltd. v. Browning Harvey Ltd. (1989), 79 Nfld. & P.E.I.R. 175 - licensor of signs trespassed on landlord's property to remove.

Defences and Damages

Weber v. Dufault (1996), 147 Sask. R. 76 (Sask. Q.B.) - battery; punitive damages; defendant deliberately shot neighbouring farmer; plaintiff farmer lost all income due to injury; punitive damages not awarded since defendant sentenced to imprisonment on criminal charge.

(II)  NEGLIGENCE:

Duty/Standard of Care

Tooley et al. v. Arthurs (2002), 638 A.P.R. 160 (N.B.Q.B.) – forseeability; bulldozer scraped rock, dropped rock on oil tank valve, escaped oil flooded drains; dozer operator liable.

Morse v. Cott Beverages West Ltd., [2002] 4 W.W.R. 281 (Sask. Q.B.) – product liability; strict liability; dangerous to remove bottle cap with tool, bottle cap known by mfg to stick; customer used tool to remove, eye injury followed.

875121 Ontario Ltd. v. Nesbitt Burns Inc. (1999), 50 B.L.R. (2d) 137 (Ont. S.C.J.) - duty of care of professionals, contributory negligence; investment firm advised client on purchase of Mexican mutual fund;  Mexican peso devalued resulting in significant loss;  client’s ability to tolerate loss not properly investigated, nor was riskiness of investment properly conveyed; client contributed to own loss by failing to ask questions.  Brokerage 50% liable, and liable for further and other moneys on other grounds.  

Aiello v. Centra Gas Ontario Inc. (1999), 47 C.C.L.T. (2d) 39 (Ont. S.C.J.) - duty of care; independent installer of gas furnaces named on defendant’s list of installers; plaintiffs purchased furnace and selected installer from list; installation uninspected by defendant, subsequent gas leak resulted in leveling of home and serious damage to 28 others.  Installer and defendant equally liable.  

Hercules Managements Ltd. v. Ernst & Young, [1997] 2 S.C.R. 165 (S.C.C.) - duty of care of professionals; action by shareholders against auditors of failed company; auditors using reasonable care to prepare reports for shareholders for use in management of company; auditors did not owe duty of care to shareholders for use of reports in personal investments. 

Gillis v. Eagleson (1996), 71 C.P.R. (3d) 292 (Ont. Ct. Gen. Div.) - duty of care of professionals; fiduciary duty; lawyer negotiated insurance settlement for hockey player; past relationship between parties gave player reason to place trust in lawyer; player unaware that lawyer acting in capacity of lawyer in this matter; no agreement to pay legal fees between parties. 

Birch Builders Ltd. v. Esquimalt (Township) (1992), 90 D.L.R. (4th) 665 - standard of legislative body; where legislative body acts in good faith the tort concept of duty/standard of care does not apply even if harm results.

Caliper Equities Ltd. v. Nova Scotia Power Corp. (1992), 109 N.S.R. (2d) 406 - risks acknowledged by injured party; injured party consenting to power outage only if no extreme weather conditions; power co. carrying out work in spite of extreme weather and known risks. 

McCain Foods Ltd. v. Grand Falls Industries Ltd. (1991), 80 D.L.R. (4th) 252 - standard of care; manufacturer's liability. 

Tericorp Ltd. v. Glas-Tech Ltd. (1991), 78 Man. R. (2d) 292 - standard of the trade; obligation to perform simple checks during repair function considered to be standard level of conduct within trade.

Longchamps v. Farm Credit Corporation (1990), 108 A.R. 115, applied, Farm Credit Corporation v. Pipe (1993), 16 O.R. (3d) 49 (Ont. C.A.) - professional duty of care; to review loan; not followed in Bidulock v. Alberta (1992), 2 Alta. L.R. (3d) 35.

Williams v. Delanany (1989), 94 N.S.R. (2d) 91 - standard of care/duty; construction site trucks.

Goodwin v. McCully (1989), 101 N.B.R. (2d) 289 - standard of care of professionals; leave to appeal refused by New Brunswick Court of Appeal.

B.C. Rail Ltd. v. Canadian Pacific Consulting Services Ltd. (1988), 23 B.C.L.R. (2d) 357; varied, [1990] 5 W.W.R. 432 (B.C.C.A.) - standard of care of professionals; engineers' faulty design

Causation

Economy Foods & Hardware Ltd. v. Klassen, [2001] 6 W.W.R. 104 (Man. C.A.) – contributory negligence; causation; renovators of shop did not install sprinklers, defendant’s candle started fire which spread to all of shopping mall; both liable for entire fire, but responsibility for damages is a matter for trial.

Privest Properties Ltd. v. Foundation Co. of Canada (1995), 11 B.C.L.R. (3d) 1 (B.C.S.C.) - remoteness of damages; economic loss; building owner sued contractor for damages associated with removal of asbestos fireproofing material; owner unable to prove on balance of probabilities that asbestos was real health hazard and proximate cause of economic harm. Additional reasons, 145 D.L.R. (4th) 729; leave to appeal to S.C.C. refused.  

Scurfield v. Cariboo Helicopter Skiing Ltd. (1993), 74 B.C.L.R. (2d) 224 - causation and contributory negligence; defendant ski operator not liable where its negligent action was not immediate cause of injury; victim made aware of danger and failed to act reasonably; leave to appeal to S.C.C. refused. 

Pembina Resources Ltd. v. ULS International Inc. (1989), 28 F.T.R. 180 - intervening event did not insulate defendant from liability; pipeline.

Star Village Tavern v.  Nield, [1976] 6 W.W.R. 80 - foreseeability; no liability where damage could not reasonably have been foreseen; bridge damaged by negligent driver; driver not liable to other motorists for inconvenience and expense of using longer route during repair. 

Occupier's Liability

Kosteroski v. Westfair Properties Ltd.  (1997), 155 Sask. R. 37 (Q.B.) - invitees; slip and fall on processed cheese spread; occupier had adequate procedures in place to reasonably care for shoppers’ safety; shopper must take reasonable care for own safety; store not negligent.

Qually v. Pace Homes Ltd. (1993), 84 Man. R. (2d) 262 - occupier's liability; slip and fall on spilled candies; mall and store not liable as both had adequate cleanup systems in place to discharge standard of care.

Vykysaly v. Jablowski (1992), 8 O.R. (3d) 181 - invitees; store negligent after customer fell through trapdoor; no steps taken to warn customers of unusual danger.  

Boulay c. Tremblay (1990), 103 N.B.R. (2d) 441 - occupier's liability; foreseeability; rotted boards; not followed by New Brunswick Court of Queen’s Bench in Wilkins v. Ryder (1995), 165 N.B.R. (2d) 43. 

Smith v. Allen (1990), 108 A.R. 344 - occupier's liability; volenti non fit injuria; contributory negligence; child injured in go-kart. 

Norman v. Sobey's Stores Ltd. (1990), 82 Nfld. & P.E.I.R. 280 - occupier's liability to invitees; slip and fall; butchershop.

Kottke v. Robert L. Sutherland Professional Corp. (1990), 75 Alta. L.R. (2d) 27 - attractive nuisance; occupier's liability for invitees; foreseeability; duty to warn; effect of disclaimer; contributory negligence.

Defences

Privest Properties Ltd. v. Foundation Co. of Canada (1995), 11 B.C.L.R. (3d) 1 (B.C.S.C.) - statute of limitations; building owner sued contractor for damages associated with removal of asbestos fireproofing material; contractor successfully argued that the 2 year limitation period had passed; owner unable to postpone start of limitation period; cause of action arose on installation not with subsequent event. Additional reasons, 145 D.L.R. (4th) 729; leave to appeal to S.C.C. refused.  

Peters v.  A.B.C. Boat Charters Ltd. (1992), 73 B.C.L.R. (2d) 389; applied, Bow Valley Huskey (Bermuda) Ltd. v. Saint John Shipbuilding Ltd. (1995), 126 D.L.R. (4th) 1 (Nfld. C.A.) - contributory negligence;  guest aboard boat falling into open hatch amounted to contributory negligence; interaction of provincial negligence/occupier's liability and federal shipping legislation.

Quality Woodwork Ltd. v. Vet's Trucking & Cartage Ltd. (1990), 109 N.B.R. (2d) 261; affirmed (1992), 122 N.B.R. (2d) 251 (N.B.C.A.) - volenti non fit injuria; no damages to plaintiff who with knowledge of faulty construction shovelled snow from roof between buildings; wall collapsing; leave to appeal refused.

Spelay v. Avalon Studio & Camera Shop Ltd. (1989), 72 Sask. R. 308; affirmed (1990), 86 Sask. R. 80 (Sask. C.A.) - negligence; obviousness; fall down stair well at photo studio; not unusual danger; contributory; judicial review refused.

Nuisance

Phase Three Properties Ltd. v. 529952 Ontario Ltd. (1996), 28 C.L.R. (2d) 53 (Ont. Ct. Gen. Div.) - construction nuisance; damage caused to office building by negligent construction activity on adjoining lot during construction of foundation.

Turner v. Delta Shelf Co. (1995), 24 C.C.L.T. (2d) 107 (B.C.S.C.) - visual nuisance; other residents on island petitioning for removal of dilapidated shed; agreement for demolition reached but owner failed to remove debris causing further nuisance and danger; owner had duty of abatement.

Bolduc c. Bell Mobilité Cellulaire (1994), 17 C.E.L.R. (N.S.) 102 (Quebec C.Q.) - environmental nuisance; bird droppings; excrement and noise from nesting birds attracted to microwave tower adjacent to residential property is valid claim in nuisance; tower owner liable to residents.

Bell Canada v. Olympia & York Developments Ltd. (1992), 4 C.L.R. (2d) 1; reversed (1994), 17 O.R. (3d) 135 (Ont. C.A.) - nuisance; road salt used by municipality destroying interior of parking garage not amounting to unreasonable interference with use and enjoyment at trial; reversed on appeal.

Mandrake Management Consultants Ltd. v. Toronto Transit Commission (1993), 15 M.P.L.R. (2d) 131 - nuisance defences; subway station noise not constituting nuisance to building above partly due to its statutory existence; changes can be made only in exceptional circumstances. 

Joyce v. Yorkton Gun Club Inc. (1990), 84 Sask. R. 289 - nuisance; shooting at club declared nuisance to neighbours; club in existence for 16 years before complaint; complainants residing beside club longer than its existence; noise and detrimental psychological effects.

Paul v. C.A. McKay Ltd. (1988), 55 Man. R. (2d) 151 - environmental nuisance; weed control chemical tainting one half of farmer’s field, farmer replanting whole field with different crop; full damages allowed; farmer's managerial discretion reasonable to replant whole field.

Schenck v. Ontario (1984), 49 O.R. (2d) 556 - nuisance; salt on roads affecting apple orchards.  
Ira-Berg Ltd. v. Skrow's Produce (1971) Ltd. (1990), 76 D.L.R. (4th) 431 - nuisance; parked truck leaking propane fumes outside complainant's store constituting nuisance; evacuation required resulting in loss of business.

Other

Bury v. Heier (1997), 27 M.V.R. (3d) 51 (B.C.S.C.) - strict liability; statutory responsibility; horse owner failed to properly secure gate enclosing horses on property adjoining highway; strong wind blew open gate; horses escaped and struck plaintiff’s vehicle; horse owner liable for injury.

Hollis v. Birch (1993), 81 B.C.L.R. (2d) 1; affirmed, [1996] 2 W.W.R. 77; affirmed, [1995] 4 S.C.R. 634 (S.C.C.) - strict liability/product liability; silicone breast implants rupturing and causing injury; negligent manufacture not proven but manufacturer not entitled to rely on medical intermediaries to make product risk information available to potential consumers; leave to appeal refused by S.C.C.

Worobetz v. Panorama Resort (Title Holding) Corp. (1993), 9 Alta. L.R. (3d) 38 - res ipsa loquitur; concept did not apply where sign on ski slope dislodged and struck skier; no evidence that occurrence due to negligence rather than chance.

Tubetest Service & Supply (1978) Ltd. v. Doug's Fuel Service Ltd. (1991), 114 A.R. 398 - elements of res ipsa loquitur; fuel truck fire; doctrine cannot apply where the causal connection required for establishing liability is absent; intervening event makes damage unforeseeable.

Moore v. Cooper Can. Ltd. (1990), 2 C.C.L.T. (2d) 57; amended (1990), 2 C.C.L.T. (2d) 57 at 95 - product liability; injury to neck, hockey helmet not faulty.

Sigouin v. Wong (1988), 46 C.C.L.T. 159; reversed (1990), 4 C.C.L.T. (2d) 129 (B.C.C.A.) - reverse onus; res ipsa loquitur; doctor prescribed drug; malformed child; reversed on appeal.

Kerrybrooke Development Ltd. v. Ellis Don Ltd. (1988), 67 Sask. R. 304; affirmed, [1990] 1 S.C.R. 275 (S.C.C.) - vicarious liability; non-existent between employer and individual contractor; judicial review refused by S.C.C.

Snell v. Farrell (1986), 40 C.C.L.T. 298; affirmed, [1990] 2 S.C.R. 311 (S.C.C.) - res ipsa loquitur; eye operation; decision upheld throughout appeals.

THE  LAW  OF  CONTRACTS

Elements of Contract

Imperial Oil Ltd. v. Westlake Fuel Ltd. et al. (2001), 203 D.L.R. (4th) 604 (Man. C.A.) – illegality; restraint of trade; non-compete clause upheld as not unreasonable nor too broad, oil company had legitimate interest to be protected on termination of relationship with fuel dealer.

Parsons v. Romaine et al. (2001), 205 D.L.R. (4th) 320 (B.C.C.A.) – documents under seal; no consideration required; questioned gift of real property from uncle to nephew; documents of transfer made under seal, clear that uncle understood and intended documents to be binding; effect given.

Fame Construction Ltd. v. 430863 B.C. Ltd. (1997), 30 B.C.L.R. (3d) 68 (B.C.S.C.) - intention to create a contract; parol evidence rule; plaintiff built commercial property for defendant; standard form written, contract executed; parties disagreeing over significant issues regarding specifications of building after construction completed; no meeting of the minds about design specifications; signed contract enforced on its face.

Gotaverken Energy Systems Ltd. v. Cariboo Pulp & Paper Co. (1993), 9 C.L.R. (2d) 71 - illegal contract; amending agreement invalid because it was obtained under economic duress.

Conmac Western Industries v. Robinson (1993), 9 Alta. L.R. (3d) 232 - acceptance by conduct; gravel lease negotiated but never signed; plaintiff sued for royalty payments made over several years in anticipation of a formal lease agreement.

Toronto-Dominion Bank v. Nova Entertainment Inc. (1993), 7 Alta. L.R. (3d) 132 - consideration; sought direction as to the validity of the security; security was valid.

Northeast Marine Services Ltd. v. Atlantic Pilotage Authority (1992), 57 F.T.R. 81; reversed (1995), 91 F.T.R. 320n - tenders; implied contract; action for damages for failure to follow tendering process; reversed on appeal.

370105 Alberta Ltd. v. Brazos Petroleum Corp. (1992), 6 Alta. L.R. (3d) 441 - consideration; promissory note; consideration was not adequate in value; assignment of a right to share was adequate, not the interest to be earned on the promissory note.

Ogilvie v. Lewitski (1992), 56 O.A.C. 69 - consideration; no valid consideration in subsequent agreement.

O & M Investments Ltd. v. Montreal Trust (1991), 122 A.R. 345 - revocation of counter-offer; conduct indicated intention to withdraw counter-offer.

Hill Estate v. Chevron Standard Ltd. (1991), 74 Man. R. (2d) 162; affirmed (1992), 83 Man. R. (2d) 58  - capacity; mental incompetent granting drilling rights; unfair dealings rebuttable; reversed on appeal.

Some Fine Investments Ltd. v. Ertolahti (1991), 107 N.S.R. (2d) 1 - illegal contract; frustration; Province breached agreement, not the defendant.

Mark Fishing Co. v. Northern Princess Seafood Ltd. (1990), 38 F.T.R. 299; reversed (1991), 51 F.T.R. 240n - intent to create legal relationship; oral purchase agreement; created a written agreement; defendant did not execute agreement; valid contract existed; decision varied on appeal.

Gateway Industries Ltd. v. MacMillan Bathurst Inc. (1990), 66 Man. R. (2d) 210; affirmed (1991), 76 Man. R. (2d) 304 (Man. C.A.) - acceptance by conduct; indicating that arrangements acceptable was sufficient; leave to appeal to S.C.C. refused.

D.J. Lowe (1980) Ltd. v. Upper Clements Family Theme Park Ltd. (1990), 95 N.S.R. (2d) 397 - acceptance and counter-offer; crane rental.

Campbell v. Inverness (County) (1990), 50 M.P.L.R.  296 - capacity, estoppel, acceptance; municipal dump-site.

BCORP Financial Inc. v. Baseline Resort Developments Inc. (1990), 46 B.C.L.R. (2d) 89; applied, General Investments Inc. v. Chester (1991), 7 B.L.R. (2d) 79 (B.C.S.C.) - illegal contract; not illegal purpose but illegal term; severed; interest rate.

Meyer v. Davies (1989), 45 B.L.R. 92 - counter-offer; mode of acceptance; damages for breach of contract.

Catre Industries Ltd. v. Alberta (1989), 36 C.L.R. 169 - implied terms; disclaimer; duty to investigate conditions; road building company; leave to appeal to S.C.C. refused.

Clarenville v. Blundon's Realty Ltd. (1985), 52 Nfld. & P.E.I. R. 58 - consideration; non-money; value was undertaking to develop land for town.

296349 Ontario Ltd. v. Halton Board of Education (1980), 15 B.L.R. 149 - revocation; with respect to tenders, school board land rules no different than normal. 

Contractual Rights

Friedmann Equity Developments Inc. v. Final Note Ltd., [2000] 1 S.C.R. 842 – contract under corporate seal as signature and deemed sealed; undisclosed principals behind corporation may not sue nor be sued under the contract.

University of Manitoba v. Sanderson Estate (1996), 17 E.T.R. (2d) 78 (B.C.S.C.); reversed (1998), 155 D.L.R. (4th) 40  (B.C.C.A.) - constructive trust; husband and wife agreeing to make mutual wills conferring estate to university; after wife’s death husband altered his will; on husband’s death university challenged new will claiming prior constructive trust between couple should still confer benefit of estate to it; claim successful on appeal.

Alberta Mortgage & Housing Corp. v. Strathmore Investments Ltd. (1992), 6 Alta.  L.R. (3d) 159; affirmed (1995), 29 Alta. L.R. (3d) 399  - novation; defendants failed to show that the new debtor had to assume complete liability; the creditor had to accept both the new debtor as the principal debtor and the new contract in full satisfaction and substitution for the old.

London Drugs Ltd. v. Kuehne & Nagel International Ltd. (1993), 73 B.C.L.R. (2d) 1 - privity; third party beneficiary; transformer damaged by employees; employees relied on limited liability through contract between employer and plaintiff; privity of contract was not applicable.

Discovery Trust Co. of Canada v. Schulz (1990), 83 Sask. R. 284 - novation; failed since not all parties consented.

Watson v. C.F. Hart Ltd. (1986), 59 Nfld. & P.E.I.R.  308 - privity; soft drink salesman cannot maintain action for price from customer.

Maclellan v. Wimbush (1985), 20 E.T.R. 300 - privity; 3rd party beneficiary; ability to denote constructive trust.

D & K Equipment Distributors Ltd. v. K.G.'s  Palisade Restaurant Ltd. (1977), 2 B.C.L.R. 362 - assignment; not  legal but equitable by conduct; sale of restaurant business.

Performance

Wesfoods Ltd. v. VS Services Ltd., [2001] 4 W.W.R. 215 - sufficiency of performance; sale of business allowed partial refund of price if business did not remain profitable; new owners claimed refund, new owner’s recordkeeping faulty and did not support refund, the burden being upon them.

Hall of Fame Travel Agency (Toronto) and Moreno v. Dash Tours Ltd. and Ash (1997), 154 Sask. R. 121 - fundamental breach; tickets to World Cup of Soccer not delivered for reason of non payment despite security for payment in hand, refusal to deliver constituted breach of condition.

MacMillan Bloedel Ltd. v. British Columbia Hydro & Power Authority (1992), 72 B.C.L.R. (2d) 273; considered, A.C.T.R.A. v. Canadian Broadcasting Corporation (1995), 121 D.L.R. (4th) 385 (S.C.C.) - frustration; illegal labour strike sufficient to result in frustration of contract; within contemplation of force majeure clause in contract.

Albert Estate v. Gionet (1993), 133 N.B.R. (2d) 408 - tender of performance; tender of performance of the agreement by companies was the equivalent of actual performance; shareholder's widow became involved in company; lead to an inconsistent agreement; relieved companies of their obligations under the agreement; judicial review refused by New Brunswick Court of Appeal (1995), 160 N.B.R. (2d) 70.

Stancroft Trust Ltd. v. Can-Asia Capital Co. (1993), 82 B.C.L.R. (2d) 39 - condition precedent; plaintiffs failed to show regulatory approval was necessary for delay of defendants to amount to breach. 

West Edmonton Mall Ltd. v. Clock Gallery Ltd. (1993), 7 Alta. L.R. (3d) 327 - parole evidence rule; material alteration of terms; letter sent to change lease; no changes to lease were made in writing or signed by parties; summary judgement for unpaid rent allowed.

Pelko Electric Inc. v. Lenchyshyn (1990), 31 C.P.R. (3d) 340; additional reasons at 349; reversed, 32 C.P.R. (3d) 225 (Ont. C.A.) - incomplete performance; underpayment of royalties; 3rd party interference; heaters; leave to appeal refused by S.C.C.

Summers Transport Ltd. v. G.M. Smith Ltd. (1990), 82 Nfld. & P.E.I.R. 1 - frustration; trailer not fitting onto ship therefore purpose frustrated.

S.F. Silver Falcon Holding Co. v. Agricultural Development Corp. of Saskatchewan (1990), 81 Sask. R. 195 - frustration; self-induced; denied; Crown corporation failed to seek approval.

Dauphin Consumers Co-operative Ltd. v. Puchalski, [1984] 2 W.W.R.  673 - discharge; anticipatory breach; farmer refusing fertilizer from Co-op when delivered at wrong time.

Breach

Chin (Gordon) Professional Corp. v. Dental Management Systems – DMS Ltd. (2001), 305 A.R. 187 - fundamental breach; exemption clause not unconscionable, unfair or unreasonable; software system.

Hall of Fame Travel Agency (Toronto) and Moreno v. Dash Tours Ltd. and Ash (1997), 154 Sask. R. 121 - fundamental breach; tickets to World Cup of Soccer not delivered for reason of non payment despite security for payment in hand, refusal to deliver constituted breach of condition.

Manos Foods International Inc. v. Coca-Cola Ltd. (1997), 74 C.P.R. (3d) 2 (Ont. Ct. Gen. Div.) - injunctions; imminent irreparable harm; Coca-Cola refused to supply plaintiff with products claiming breach of its license agreement; plaintiff requested injunction to stop boycott; Coca-Cola requested injunction preventing trade mark depreciation; injunctions denied pending trial; harm neither immediate nor irreparable.

Armada Lines Ltd. v. Chaleur Fertilizer Ltd. (1993), 60 F.T.R. 232; reversed (1994), 85 F.T.R. 26n (Fed. C.A.); which was reversed, [1997] 2 S.C.R. 617 (S.C.C.) - anticipatory breach; delay in agreed-upon dates; plaintiff treated it as a breach and damages were allowed at trial; reversed on appeal.

Enco Seat Covers Ltd. v. Enco Auto Trim & Glass (Newmarket) Ltd. (1993), 8 B.L.R. (2d) 20 - breach of non-competition clause; franchise agreement; damages awarded for accounting of sales and royalties and compensation of non-compliance with agreement.

Bagnell's Cleaners & Launderers Ltd. v. Eastern Automobile Co. (1991), 111 N.S.R. (2d) 51 - fundamental breach; exclusion clauses; exclusion clause had no effect on contract; party did not correspond to fundamental term of agreement.

Woodman's Sea Products Ltd. v. Lush (1990), 84 Nfld. & P.E.I.R. 79 - fundamental breach; failure to install accounting software in critical season.

Canadian Fracmaster Ltd. v. Grand Prix National Gas Ltd. (1990), 109 A.R. 173 - fundamental breach; exemption clause; oil and gas drilling contract.

Wonsch Construction Co. v. National Bank of Canada (1990), 75 D.L.R. (4th) 732 - breach of fiduciary duty; manager of bank breached fiduciary duty; manager bought builder's debt from bank instead of paying its share of debt.

Computer Workshops Ltd. v. Banner Capital Market Brokers Ltd. (1988), 39 B.L.R. 64; affirmed (1990), 74 D.L.R. (4th) 767 (Ont. C.A.) - breach of fiduciary duty; supplying same service to competitor and divulging secrets; judicial review refused.

Remedies and Damages

Wharton v. Tom Harris Chevrolet Oldsmobile Cadillac Ltd., [2002] 3 W.W.R. 629 (B.C.C.A.) - sale of goods; damages, breach of warranty; plaintiff purchased luxury car; stereo faulty but repaired after much effort; loss of luxury, enjoyment and mental frustration are compensable injuries. 

Conex Services Inc. v. Bogner Developments Ltd. (1999), 50 B.L.R. (2d) 234 (B.C.C.A.) - assessment of damages; parties agreed to develop and manage a condominium project; management firm produced encouraging forecast of profitability; in reliance developer went ahead with project only to find it loss-making; negligence in preparing proposal led to loss, developer entitled to be restored as though contract had been properly completed. 

Northland Bank v. Walters (1997), 32 B.L.R. (2d) 749 (B.C.S.C.) - right to recission; bank’s customer giving untruthful statement regarding financial affairs; bank releasing customer from indebtedness on strength of statement; bank entitled to rescind release.

Zielinski v. Saskatchewan (Beef Stabilization Board), [1992] 5 W.W.R. 324; varied, [1994] 3 W.W.R. 44 (Sask. C.A.) - penalty; employer terminated employee's employment without sufficient notice.

Signcorp Investments Ltd. v. Brown Derby Family Restaurants Inc. (1992), 103 Sask. R. 314 - extent of damages; breach of covenant to maintain and service signs; no justification for abandoning obligation; remedied by way of damages.

Newfoundland & Labrador Drilling Ltd. v. Miller (1992), 97 Nfld. & P.E.I.R. 140 - damages; extent of damages; economic duress; verbal contract; breach of verbal agreement.

Hongkong Bank of Canada v. Richardson Greenshields of Canada Ltd. (1990), 48 B.C.L.R. (2d) 139 - mitigation of damages; prompt sale of securities required where party knowledgable.

Dellelce Construction & Equipment v. Portec Inc. (1990), 73 O.R. (2d) 396 - extent of damages; defendant not insurer; machinery not living up to claims.

Yamaha Canada Music Ltd./Yamaha Canada Musique Ltee v. MacDonald & Oryall Ltd. (1990), 46 B.C.L.R. (2d) 363 - mitigation; termination of agency; punitive damages; musical instrument repair and sales.

Indianhead Financial Services Ltd. v. Nucro-Technics Ltd. (1981), 14 B.L.R. 319 - liquidated damages; where party's actions frustrate other's duty to mitigate, damages clause enforceable.

Estoppel

Bank of Montreal v. Mitchell (1997), 143 D.L.R. (4th) 697 (Ont. Ct. Gen. Div.) - estoppel by conduct; letter of credit issued by bank; L/C applicants involved in underlying fraud; bank paid on L/C and sued applicants; applicants claimed bank ignored fraud, therefore no liability to indemnify bank; applicants estopped from denying liability to bank.

Fredericton (City) v. Satter's Scrap Yard & Bottle Exchange Ltd. (1993), 133 N.B.R. (2d) 57 - estoppel; parole evidence rule; defence of estoppel denied on grounds of no further lease possible; alleged oral agreement not part of lease; affirmed and judicial review refused by New Brunswick Court of Appeal.

British American Bank Note Inc. (Custom Forms of Canada) v. G.C.I.U. Local 525-M (1991), 21 L.A.C. (4th) 285 - estoppel; estoppel was not applicable; no detrimental reliance although representation by employer.

Teachers' Investment & Housing Co-operative (Trustee of) v. Stevenson (1990), 45 B.L.R. 222 - estoppel by conduct; notice given of mortgage defaults but in lesser amount than later claimed; estopped from higher, later claim.

Cassiar Mining Corp. v. U.S.W.A. Locals 6536 and 8449 (1986), 25 L.A.C. (3d) 76 - estoppel; employer free to discontinue gratuitous benefit; providing room and board to employees.

Misrepresentation and Mistake

Toronto Dominion Bank v. Leigh Instruments Ltd. (Trustee of) (1999), 50 B.L.R. (2d) 64 (Ont. C.A.) - fraudulent misrepresentation; bank granted $40 million in credit to subsidiary of a parent company; no guarantee or other security was taken by bank but comfort letters were given by parent; parent company later taken over by another firm, subsidiary defaulted in due course; bank ought to have understood lack of real security for loan, no misrepresentation.  

Deraps v. Labourer’s Pension Fund of Central & Eastern Canada (Trustees of) (1997), 146 D.L.R. (4th) 321 (Ont. Ct. Gen. Div.) - mistake as to nature of agreement; non est factum; plaintiff signed waiver disallowing any pension benefit upon disabled husband’s death; pension advisor explained implications to husband, wrongly assuming he would explain to wife; non est factum allowed to set aside waiver; advisor had fiduciary duty to explain. Trial decision ultimately restored by Ontario Court of Appeal at (1999), 21 C.C.P.B. 304.

Provincial Tire Ltd. v. Uniroyal Goodrich Canada Inc. (1997), 32 B.L.R. (2d) 58 (Ont. Ct. Gen. Div.) - undue influence; collateral mortgage; guarantee; security granted by tire wholesaler to supplying manufacturer for inventory purchases declared void; supplier took advantage of wholesaler’s circumstances and breached other terms of distributorship agreement.

Blair Athol Farms Ltd. v. Black, [1996] 8 W.W.R. 1 (Man. Q.B.) - rectification; remedy denied on grounds that mistake occurred as a result of parties’ failure to consider all eventualities; impossible to align document with parties’ unconsidered intentions.

Glasner v. Royal LePage Real Estate Services Ltd. (1993), 28 R.P.R. (2d) 72 - misrepresentation; distinction between mutual and unilateral mistake; refused deposit on house due to misrepresentation that house free from U.F.F.I.

Roenisch v. Bangs (1993), 8 Alta. L.R. (3d) 148 - economic duress; father-son; no duress due to lack of evidence of protest; no steps taken to avoid debenture.

Consolidated Parts Distributors of Canada Ltd. v. Monro (1992), 80 Man. R. (2d) 65 - rectification; agreement was rectified to incorporate oral agreement; dealer took advantage of mistake.

Northcott-Cummings Livestock Order Buyers Ltd. v. F.M.C. Livestock [1972] Ltd. (1992), 98 Sask. R. 302 - fraudulent misrepresentation; unpaid plaintiffs sought fraud; suit based on basis of no intention to pay; awarded unpaid debts; personal action dismissed.

Gordon v. Roebuck (1992), 9 O.R. (3d) 1 - economic duress; 4 elements making duress justifiable.

Kooiman v. Nichols (1991), 75 Man. R. (2d) 298 - mistake of fact; innocent misrepresentation; misrepresentation of land rented free of kochia weeds.

Santini v. Catenacci (1991), 21 R.P.R. (2d) 111 - unilateral mistake; plaintiff could not rely on description of land in the agreement; agreement not concluded because of unilateral mistake of plaintiff.

Unilux Manufacturing Co. v. Prime Boilers Inc. (1990), 74 O.R. (2d) 270 - rectification; exclusive licensee; sale of shares.

Williamson Brothers Construction Ltd. v. British Columbia (1990), 41 C.L.R. 192 - fraudulent misrepresentation; non-disclosure demonstrated unsafe disregard for plaintiffs.

Jenkins v. Strickland (1990), 10 R.P.R. (2d) 17- non est factum; defendant’s illiteracy not an excuse for breach of contract.

Brenton Gray's Boatyard Ltd. v. Ocean Bounty Seafoods Ltd. (1990), 98 N.S.R. (2d) 1 - fraudulent misrepresentation; individual of corporation liable; ship repairs.

Acabar Inc. v. Pro Bailiff Systems Inc. (1990), 81 Sask. R. 306; additional reasons (1990), 85 Sask. R. 219 (Sask. C.A.) - negligent misrepresentation; inquiry with respect to payments made by franchisor on behalf of franchisee wrongly answered; hot dog stand.

Surrey Credit Union v. Willson (1990), 49 B.C.L.R. (2d) 102 - negligent misrepresentation; responsibility for damages; chartered accountants and bank issuing debentures, then collapsing.

Dixon v. Deacon Morgan McEwen Easson (1990), 70 D.L.R. (4th) 609; reversed, B.C.C.A. Docket: (1993) CA011734, CA011725, CA011770, CA012459, CA012496 - fraud and negligent misrepresentation; information provided for purchase of shares incorrect at trial; reversed on appeal.

Turner Estate v. Bonli Estate (1989), 77 Sask. R. 49 - unconscionable transaction with respect to farm.
Tobin v. Bursey (1989), 79 Nfld. & P.E.I.R. 145 - mistake of fact; recovery of money paid under mistake; income tax return service.

First City Capital Ltd. v. British Columbia Building Corp. (1989), 43 B.L.R. 29 - mistake as grounds for rescission; elements outlined.

Toronto Dominion Bank v. Fortin (No. 2), [1978] 5 W.W.R. 302 - mistake of law; receiver had no power to sell assets therefore contract void.

Statute of Frauds

Hoeppner v. Horstman Contracting Ltd., [1992] 3 W.W.R. 335 - part performance; Oral contracting agreement on house for 7 years; contractor in breach of contract for effecting repairs over term of guarantee; contract upheld.

Wong v. Sawyer (1990), 110 A.R. 378 - interest in land; statute did not apply because action was on promissory note.

Taylor v. Rawana (1990), 74 O.R. (2d) 357 - part performance; sale of house; renovations complete.

Electronic Business Law

Braintech, Inc. v. Kostiuk (1999), 171 D.L.R. (4th) 46 (B.C.C.A.) - passive posting and connection to foreign jurisdiction; where a plaintiff had a connection to Texas, and the defendant had none, save that the defendant’s posting could be read from an Internet bulletin board in Texas, no sufficient connection had been made to recognize a Texas judgement regarding the subject-matter of the posting.

Rudder v. Microsoft Corp. (1999), 47 C.C.L.T. (2d) 168 (Ont. S.C.J.) - click as acceptance; plaintiff clicked on “I agree” box, scrolling analogous to turning pages of a contract, click of same effect as signature on a paper contract.   

FORMS  OF  BUSINESS  ORGANIZATION

Agency

British Columbia
Willoughby Residential Development Corp. v. Bradley et al. (2002), 213 D.L.R. (4th) 564 (B.C.C.A.; - apparent authority; sister acted with consent on behalf of brother with beneficial interest in land, sale to purchaser who entered transaction in good faith as to authority of sister; brother bound in contract, purchaser entitled to specific performance. 

Marbry v. Avrecan International Inc. (1997), 28 C.C.E.L. (2d) 320 (B.C.S.C.); reversed in part (1999), 171 D.L.R. (4th) 436 (B.C.C.A.) - elements of relationship; plaintiff acted as distributor for defendants sportswear products for 10 years; at defendant’s request no competing products were handled; on termination by supplier, relationship deemed between strict agent and employee. 

Lin v. Leung (1992), 64 B.C.L.R. (2d) 226; distinguished, Kirsch v. Kucery (1995), 15 B.C.L.R. (2d) 226 - agents duty to principle; land purchase and development; breach of fiduciary duty; non-disclosure of appraisal; non-disclosure of nature of land purchase; lying to plaintiffs about monetary contribution and profit.

Yamaha Canada Music Ltd./Yamaha Canada Musique Ltee v. MacDonald & Oryall Ltd. (1990), 46 B.C.L.R. (2d) 363 - notice of termination; breach of contract by introducing another dealer in distributor's territory; distributor mitigated damages when breach occurred. 

Sign-O-Lite Plastics Ltd. v. Metropolitan Life Insurance Co. (1990), 49 B.C.L.R. (2d) 183 - undisclosed principal; not bound by agent acting beyond his authority.

Burns v. Kelly Peters Associates Ltd. (1987), 41 D.L.R. (4th) 577; applied, Hodgkinson v. Simms, [1994] 9 W.W.R. 609 (S.C.C.) - agent's duty to principal; duty to disclose; secret commission.

Prairies
Buckner v. D.G. Specialty Tankers Ltd. (2002), 306 A.R. 308 (Alta. Prov. Ct.) – individual plaintiff contracting in own name, however defendant led to believe individual was acting as agent for another; fiduciary duty; plaintiff created transaction to generate secret commission, no profit to flow from breach of duty. 

Gallinger v. Howell Refractories Ltd. (1994), 17 Alta. L.R. (3d) 394 (Alta. Q.B.) - agency by estoppel; waiver of liability; previous taxi cab owner assisted new owner to find establishment to convert cab to propane fuel; cab exploded; previous owner not agent for new owner by virtue of assisting with arrangements; installers knew true owner of cab; previous owner not liable for any damages.

Lambur Scott Architects Ltd. v. 404577 Alberta Ltd. (1993), 142 A.R. 241 - undisclosed principle; liability of agent; liable for debt because it did not expressly disclaim its personal liability when it requested the work.

Great Northern Grain Terminals Ltd. v. Axley Agricultural Installations Ltd. (1990), 76 Alta. L.R. (2d) 156 - ratification; conduct of principal consistent with ratification; grain terminal installation.

Caravan Trailer Rental Co. v. Westward Park Ltd. (1990), 65 Man. R. (2d) 281 - liability of principal to 3rd party; liable if principal fails to negate agent's authority upon which 3rd party has relied.

Walsh v. Westlye Sales Ltd. (1988), 92 A.R. 292 - authority of agent; apparent authority; music festival.

Anderson Ventures Inc. v. Jarvie Farm Equipment (1976) Ltd. (1987), 60 Sask. R. 25 - agency by estoppel.

Ontario
642947 Ontario Ltd. V. Fleischer (1997), 9 R.P.R. (3d) 261 (Ont. Ct. Gen. Div.) - undisclosed principal; liability to third party; agent making offer on behalf of undisclosed principal to purchase vendor’s property; offer accepted; real estate market fell; agent refused to complete transaction; undisclosed principal liable to vendor for breach.

Metropolitan Toronto Pension Plan v. Aetna Life Insurance Co. of Canada (1992), 98 D.L.R. (4th) 582 - agents duty to principle; failed to follow instructions in agreement; breached duty of disclosure.

Cineplex Odeon Corp. v. Drabinsky (1990), 30 C.P.C. (3d) 370 - fiduciary duty of agent to principal.

Cooper v. Regent Holidays Ltd. (1989), 36 O.A.C. 273 - relationship between principal and agent; misunderstanding of agent not binding on principal where principal correctly gave answer.

Atlantic
Canterbury Groups Ltd. v. Nova Scotia (1995), 139 N.S.R. (2d) 151 (N.S.S.C.) - proof of agency; compensation for services; lessor/manager of property leased to provincial government negotiated settlement for breach of another tenant’s lease in the same building; landlord acted as agent for the government in the settlement negotiation; services of agent remunerated on quantum meruit basis. 

Leonard v. Kent Homes (January 24, 1997), Doc. S/SC/647/96 (N.B.Q.B.) - agency by conduct; homebuyers claiming for construction defect; a certain corporation had placed company logo on contract and in telephone directory; contract actually specifying another company as vendor; damages awarded against first corporation as principal to the contract; sales representatives held themselves out as agents for that principal.

Chaleur Silica Inc. v. Lockhart (1990), 108 N.B.R. (2d) 366 - liability to 3rd party; breach of confidence; agent used confidential and private information for own use.

Price v. Boivin (1989), 104 N.B.R. (2d) 47 - proof of agency; cheque memo referring to another party insufficient to establish agency; fur purchase.

Wilson's Truck Bodies v. Teehan (1989), 100 N.B.R. (2d) 345 - principal's liable to 3rd parties; agent not disclosing work not to be done for principal; truck repairs.

Partnership

British Columbia
Johannes Estate v. Sheaves (1996), 23 B.C.L.R. (3d) 283 (B.C.S.C.) - elements of partnership; two independent fishermen worked closely together and shared the cost of a halibut licence; upon the death of one, his estate sought benefits accruing to deceased partner; evidence of relationship showed that no partnership existed. 

Nordile Holdings Ltd. v. Breckenridge (1992), 66 B.C.L.R. (2d) 183 - limited partnership; took part in management of limited partnership in capacities as officers and directors of general partner, not as limited partners.

Klaue v. Bennett (1989), 39 B.C.L.R. (2d) 100 - dissolution; accounting and settlement; whether interest to be paid on furnishings supplied.

Harmony Co-ordination Services Ltd. v. Wickson (1986), 22 C.L.R. 113 - formation of partnership; parties co-operating to build homes.

Prairies
Lafrentz v. M&L Leasing Ltd. Partnership, [2001] 1 W.W.R. 629 (Alta. Q.B.) - liability between partners; judgement against partnership is judgement against partners, limited partner who engages in the business is liable as general partner.

U.F.C.W., Local 280 v. Gainers Inc., [1995] Alta. L.R.B.R. 523 - limited partnership; liability to third parties; assets transferred from previous employer to limited partnership as new employer; liability of previous employer can attach to limited partnership only up to limitation of partnership; general partner has unlimited liability but not as successor employer.

Denis v. De Sarno (January 8, 1997), Doc. Regina Q.B.G. 2030/96 (Sask. Q.B.) - liability between partners; partnership dissolved upon incorporation; debt of partnership not automatically becoming corporate debt without agreement; partner liable to other equal partner for half of debt.

Abrams v. Stinchcombe, [1993] 7 W.W.R. 399 - liability between partners; one partner purchasing shares in public company on behalf of partnership; other partner entitled to 50% interest in shares.

Peters v. Klassen, [1993] 7 W.W.R. 465; varied, [1994] 5 W.W.R. 264 (Man. C.A.) - liability to 3rd parties; holding out of partnership; breach of contract by one partner; other partner also liable at trial; varied on appeal.

Breslaw Holdings Ltd. v. Tuer Enterprizes Ltd. (1991), 77 Man. R. (2d) 137; varied (1992), 81 Man. R. (2d) 106 (Man. C.A.) - essential elements of partnership; partnership operated in the guise of a private company; substance rather than form of the business relationship took precedence at trial; varied on appeal.

Horizon Electric Ltd. v. Larry Hassen Holdings Ltd. (1990), 84 Sask. R. 292 - liability of retired partner; not liable if not known to 3rd party as associated with partnership.

Geisel v. Geisel, [1990] 6 W.W.R. 7; referred to, Clarke v. Clarke (1990), 28 R.F.L. (3d) 113 (S.C.C.) - liability of partnership to 3rd persons in tort; right of action between partners.

Royal Bank v. Bauman (1986), 46 Alta. L.R. (2d) 68 - formation of partnership by conduct; limited partnership.

Ontario
Gillis v. Eagleson (1996), 71 C.P.R. (3d) 292 (Ont. Ct. Gen. Div.) - essential elements of partnership; nature of discussion and agreements between parties suggested sharing of fees for services rendered, not partnership arrangement. 

Olson v. Gullo (1992), 24 R.P.R. (2d) 148; varied (1994), 38 R.P.R. (2d) 204 (Ont. C.A.) - relationship between parties; damages allowed for breach of contract at trial; varied on appeal; breach of fiduciary duty; unjust enrichment; leave to appeal to S.C.C. refused.

Kucher v. Moore (1991), 3 B.L.R. (2d) 50 - dissolution; right to dissolve partnership under Partnership Act; deceit concerning disability payments entitled partner to treat partnership as being at an end.

Buildevco Ltd. v. Monarch Construction Ltd. (1990), 73 O.R. (2d) 627; applied, Argentini v. Wellington Insurance Co. (1995), 26 O.R. (3d) 408 (Ont. Ct. Gen. Div.) - relationship between partners; interpretation of agreement.

Lansing Building Supply (Ontario) Ltd. v. Ierullo (1989), 71 O.R. (2d) 173 - essential elements of partnership; distinguished from co-ownership.

International Corona Resources Ltd. v. LAC Minerals Ltd. (1989), 69 O.R. (2d) 287 (S.C.C.) - relationship between partners; fiduciary duty not to use partnership information for personal gain to detriment of partnership.

Atlantic
Byers v. Payzant (2000), 5 B.L.R. (3d) 93 (N.B.Q.B.) - dissolution, assets on dissolution; partners had unwritten agreement, with 50% interest in assets, being a building in question; with first partner in default of financial obligation to partnership, second partner buys the interest of the first for the amount in default plus $10,000; the building is allowed to go to mortgage sale with second partner as purchaser; scheme to detriment of first partner;  second partner had obligation to discuss plan with first partner, as well as obligation to obtain best price for building; first partner entitled to damages.  

Hibernia Management & Development Co. v. Newfoundland Steel Inc. (1996), 140 Nfld. & P.E.I.R. 91 (Nfld. T.D.) - elements of partnership; relationship to restore development site; one party to salvage scrap metal and share revenue with other; no shared responsibilities or liabilities; evidence found no partnership. 

Creighton v. Halifax Banking Co. (1890), 18 S.C.R. 140 (S.C.C.) - liable to 3rd parties; where 3rd party accepts note from one partner suspecting fraud, 3rd party cannot recover from partnership.

Odegarde v. Lynch, [1935] 2 D.L.R. 493, 9 M.P.R. 127 - action against partnership; jurisdiction; definition of residence of partnership.

Corporations

British Columbia
Paula Lishman Ltd. v. Erom Roche Inc. (1997), 72 C.P.R. (3d) 214 (Fed. Ct. - Trial Div.) - directors’ liability; defendant company infringing patent relating to garment manufacture;  director, anticipating law suit, deliberately depleted corporate assets; director personally liable to patent holder.

Pacific Produce Co. v. Lonsdale Farm Market Ltd. (1993), 19 C.B.R. (3d) 70 - dissolution; company struck from register of companies; later reinstated in register; plaintiff sued company and individuals of the company for cost of goods supplied; claim against individuals in their personal capacities not as officers and directors; independent of the dissolution of the company.

Oakley v. McDougall (1987), 37 B.L.R. 31 - winding up under relief from oppression remedy.

Shield Development Co. v. Snyder, [1976] 3 W.W.R. 44; referred to, Olson v. Argus Industrial Supply, [1984] 4 W.W.R. 498 (Man. C.A.) - directors' and officers' duty to manage; mining shares.

H. & H. Logging Co. v. Random Services Corp. (1967), 60 W.W.R. 619 - powers/capacities of corporations; memorandum of association company; stated objects; question of ultra vires.

Pylypchuk v. Dell Hotel Ltd. (1958), 15 D.L.R. (2d) 589 - directors' and officers' duty to manage; courts will not interfere with directors' and officers' right to manage unless abuse occurring.

Prairies
McAteer v. Devoncroft Developments Ltd., [2002] 5 W.W.R. 388 (Alta. Q.B.) - shareholder’s oppression remedy, indoor management rule; shareholder with interest in a trust did not disclose interest as required by a unanimous shareholder’s agreement; shareholder relied on another to make disclosure; failure to disclose did not invalidate loans made by third parties who may rely on indoor management rule. 

Wind Ridge Farms Ltd. v. Quadra Group Investments Ltd. (1999), 50 B.L.R. (2d) 1 (Sask. C.A.) - shareholder’s oppression remedy; farmers operating in partnership through corporate form; one wished to withdraw but valuation of share difficult; special meetings called to alter rights attaching to shares to detriment of exiting party; exiting party at prejudice and shares rendered worthless; resolutions set aside by court and matter referred for proper evaluation. 

Sorrel 1985 Ltd. Partnership v. Sorrel Resources Ltd. (1997), 198 A.R. 55 (Alta. Q.B.) - fiduciary duty of directors; limited partnership invested funds in corporation; co-mingling of invested funds in corporation’s general operating account; corporation became bankrupt; no fiduciary duty owed by directors to limited partnership and loaned funds not trust funds.
Weiller & Williams Ltd. v. Peterson (1993), 11 Alta. L.R. (3d) 292 – shareholder’s remedies; derivative action; relief denied where wrongdoing of director was shown but proper notice of action not given.

Paws Pet Food & Accessories Ltd. v. Paws & Shop Inc. (1993), 6 Alta. L.R. (3d) 22 - similarity in names; both companies operated in the same city and both had the same type of business.

Anderson Smyth & Kelly Customs Brokers Ltd. v. World Wide Customs Brokers Ltd. (1993), 12 Alta. L.R. (3d) 134; reversed (1996), 39 Alta. L.R. (3d) 411 (Alta. C.A.)  - taking corporate opportunity; director joining competitor company taking clients; no breach of fiduciary duty as director at trial because knowledge of clients was not obtained as a director but as a key employee; reversed on appeal.

Kindersley District Credit Union Ltd. v. Dahl, [1992] 3 W.W.R. 209; varied, [1993] 4 W.W.R. 727 (Sask. C.A.) - ultra vires; corporation lending funds pursuant to ultra vires loan transaction; decision varied on appeal.  

Polar Heating Ltd. v. Banque natianale de Paris (Canada) (1991), 7 C.B.R. (3d) 45 - liability of 3rd parties to directors; where third party found liable to corporation, there is not necessarily liability to directors personally even where directors injured.

Hurler v. M.L.E. Industries Ltd. (1991), 122 A.R. 358 - winding up by court order; no trust and confidence between two owners of the corporation therefore one director applied to the court to liquidate and dissolve the company.

Mount Baker Enterprises Ltd. v. Big Rig Collision Inc. (1990), 64 Man. R. (2d) 180 - representations made by directors/officers.

Ozesezginer v. Royal Bank (1990), 102 A.R. 296 - derivative actions by shareholders.

Cablecasting (Man.) Ltd. v. Selkirk Communications Ltd. (1987), 50 Man. R. (2d) 255 - winding up; under relief from oppression.

Flewitt v. Agravoice Productions Ltd. (Trustee of) (1986), 61 C.B.R. (N.S.) 280 - indoor management rule; creditor not obliged to enquire if procedures followed.

Tato Enterprises Ltd. v. Rode (1979), 17 A.R. 432 - corporation distinct existence; failure of shareholder to properly incorporate prohibits limited liability.

Ontario
Proulx et al. v. Sahelian Goldfields Inc. (2001), 204 D.L.R. (4th) 670 (Ont. C.A.) - directors’ liability, employees expenses; expenses incurred during performance of responsibilities; no need to be characterized as wages, directors liable. 

Hoare v. Tsapralis (1997), 10 R.P.R. (3d) 89 (Ont. Ct. Gen. Div.) - directors’ liability; shareholders guaranteed company’s mortgage and subsequently sold shares; mortgaged building demolished; corporate mortgagor defaulted; former shareholders paid; company liable to shareholders for waste but director not personally liable; acting in proper course of business.

Concord Construction Inc. v. Camara (1992), 4 C.L.R. (2d) 263 - directors' liability; sole shareholder held liable as directing mind of company where it acted fraudulently.

PWA Corp. v. Gemini Group Automated Distribution Systems Inc. (1993), 101 D.L.R. (4th) 15; affirmed (1993), 103 D.L.R. (4th) 609 - directors' and officers' fiduciary duty; a director has a fiduciary duty to corporation which supersedes any interests of the party who appointed director to board. Leave to appeal to S.C.C. refused.

Tilley v. Hails (1992), 7 O.R. (3d) 257; reversed as to timing of payment (1992), 8 O.R. (3d) 169 (Ont. Div. Ct.) - shareholders' remedies; court ordered purchase of shares by one shareholder; winding up alternative too drastic. On appeal, payment ordered to be made in 30 days from valuation.  Leave for further appeal refused.

W.D. Latimer Co. v. Dijon Investments Ltd. (1992), 12 O.R. (3d) 415 - distinct existence; no personal liability of shareholder where corporation failed to make payments; debtor had full knowledge of circumstances.

Canadian Opera Co. v. 670800 Ontario Inc. (1989), 69 O.R. (2d) 532; affirmed (1990), 75 D.L.R. (4th) 765 (Ont. Ct. Gen. Div.) - shareholders' remedies; creditor able to avail itself of statutory oppression remedies; judicial review refused.

Re Golden Hope Resources Inc. (1987), 18 C.P.R. (3d) 453 - similarity of names; company refused use of name in one jurisdiction.

Ralph v. Bierberstein (1984), 53 C.B.R. (N.S.) 57 - director's liability for unpaid wages.

Wilkinson v. Goldenberg (1984), 39 C.P.C. 18 - director's liability for unpaid wages.

Re Canada Tea Co. (1959), 21 D.L.R. (2d) 90 - rights of preference shares v. common shares on winding up; governed by articles or memorandum of association. 

Re Jacques Furniture Co. (1933), 14 C.B.R. 316, [1933] O.W.N. 170 - powers/capacities; letters patent company.

Atlantic
White et al., v. True North Springs Ltd. (2002), 210 Nfld. & P.E.I.R. 93 (Nfld. S.C.) – oppression of security holder and director; director claimed protection of an unfulfilled condition precedent to his election; court found director used terminology consistent with his being a director; fulfillment of condition not required where later actions of director consistent with acceptance of responsibility.

Pegasus Lines Ltd. S.A. v. Devil Shipping Ltd. (1996), 121 F.T.R. 160n (Fed. C.A.) - distinct existence; ship chartered to plaintiff by corporate charterer; charterer removed ship from plaintiff without authority; plaintiff sued charterer and corporate shipowner; shipowner had minority shareholding in charter; both separate entities and shipowner not liable for any wrongdoing by charterer.

Hurley v. Slate Ventures Inc. et al. (1995), 136 Nfld. & P.E.I.R. 296 (Nfld. S.C.) – oppression; shotgun buyout clause; shotgun purchase price disputed, injunction sought to prevent one shareholder from acting as sole shareholder.

Wolf Offshore Transport Ltd. v. Sulzer Canada Inc. (1992), 100 Nfld. & P.E.I.R. 178 - winding up; company could not contract nor commence an action when it was dissolved.

Kay v. Poirier (1990), 105 N.B.R. (2d) 395 - shareholder's relief remedy; not available unless directors acting in oppressive way.

Roper v. Murdoch (1987), 39 D.L.R. (4th) 684 - taking corporate opportunity; executives resign on bankruptcy and take major T.V. contract.

Kelly v. Condon (1986), 62 Nfld. & P.E.I.R. 196 - winding up; just and equitable since equal shareholders deadlocked.

390346 Ontario Ltd. v. Malidav Holdings Ltd. (1980), 31 N.B.R. (2d) 72 - distinct existence; where disclosure that corporation is mere shell, cannot find sole shareholder liable.

Misener v. H.L. Misener & Son Ltd. (1977), 21 N.S.R. (2d) 92 - directors' and officers' fiduciary duty; no loss to corporation; no profit to director, therefore no breach of duty; director having affair with purchaser.

McLeod v. United Canners Ltd., [1925] 3 D.L.R. 767 - ultra vires.

SECURITIES REGULATION

Supreme Court of Canada
Pezim v. British Columbia (Superintendent of Brokers) (1994), 4 C.C.L.S. 117 (S.C.C.) - insider trading; Failure to disclose assay results of core samples taken at mining project constituted non-disclosure of material facts and changes, and subsequent trading by directors constituted insider trading.  

Hodgkinson v. Simms, [1994] 3 S.C.R. 377 (S.C.C.) - fiduciary duty; appellant relied implicitly on advice of respondent, not knowing that respondent had significant relationship with the developer of the particular security sold.  Fraud was not involved, but appellant thought he was dealing with an independent advisor, not a promoter.  Fiduciary duty of disclosure of material facts existed and was not met by the respondent.  

Pacific Coast Coin Exchange of Canada Limited v. Ontario Securities Commission, [1978] 2 S.C.R. 112 (S.C.C.) - prospectus required where contract is a security; full, true and plain disclosure;  appellant sold bags of silver coin on margin, with interest and fees deducted from proceeds of later resale. Arrangement was an investment contract and therefore a security subject to a prospectus requirement, and full, true and plain disclosure was required of all material facts affecting the value of the security.

British Columbia
Allen v. Girard (2002), 5 B.C.L.R. (4th) 320 (B.C.S.C.) - duty of brokers; advice; broker followed instructions of plaintiff; plaintiff author of own misfortune; no negligence even if broker did not follow own polices and procedures.  
Foerster, Re (1997), 13 C.C.L.S. 274 (B.C. Securities Commission) - behaviour of registered salesperson; registrant recommended a range of high risk securities to unsophisticated investors, without regard to their investment needs and objectives, and failed to inform clients of significant material facts.  Considerable losses transpired.  Registrant was prohibited from securities industry activity for 15 years and assessed a penalty of $50,000 and costs of hearing.
Stone, Re (1996), 11 C.C.L.S. 221 (B.C. Securities Commission) - disclosure standard in statement of material facts; reporting issuer disclosed involvement in a reverse takeover and receipt of shares in a foreign company as consideration.  Undisclosed, the company represented by the shares had significant losses, significant debt and its assets were subject to foreign exchange controls imposed by the foreign government. The materiality of these further and other facts was or ought to have been known.  Officer of reporting issuer was penalized with a denial of exemptions for trading and acting as an officer of a reporting issuer for a period of 15 years.  

Zorah Media Corp., Re (1995), 9 C.C.L.S. 299 (B.C. Securities Commission) -  non-disclosure of material change; effective change of control of company occurred; no record of change in control filed, misrepresentations filed in their stead in information circular; cease trading order issued.  

Specogna, Re (1996), 11 C.C.L.S. 276 (B.C. Securities Commission) - false information released, insider trading; director covertly released false or misleading information to boost stock price, subsequently engaged in sales and purchases to create appearance of market interest in listed company, later net sales made at personal and family profit from artificially high stock price. Significant prohibitions for 20 years, penalty of $35,000, as well as penalties to family members also engaged in activity.   

Batha Capital Corp., Re (1995), 9 C.C.L.S. 290 (B.C. Securities Commission) - unregistered persons; unregistered persons encouraged investors to subscribe for previously unissued shares in Batha Corp., for which no prospectus or exemption had been issued.  Payments for subscriptions were made and share certificates were created.  The Commission ordered a 10-year prohibition against the key individual from being an officer or director of a reporting issuer, issued a cease trading order against Batha Corp. and 10 withdrawal of exemptions, as well as assessing a $5,000 penalty against each respondent. 

Aatra Resources Ltd., Re (1993), 3 C.C.L.S. 51 (B.C. Securities Commission) - non-disclosure in prospectus of material facts; promoter of shares in initial offering was in fact their beneficial owner, not disclosed in prospectus, nor were insider reports filed; owning substantially all outstanding shares allowed for manipulation of market price; shares later resold at inflated prices. Parties to transaction effectively barred from market participation for a period ranging from 5 to 25 years.

Prairies
Penner v. Yorkton Continental Securities Inc. (1996), 10 C.C.L.S. 248 (Alta. Q.B.) - trading for no valid purpose; investor held a commodities account with broker.  Broker’s trader executed frequent trades, generating substantial commissions for himself, but without any apparent business purpose for client.  Losses mounted but client did not read mailed statements and accepted trader’s assurances of continued good performance.  Client held 25% liable for own loss, broker and trader 75%.  

Echelon Industries Inc., Re (1995), 9 C.C.L.S. 129 (Alberta Securities Commission) -  ongoing material information to be forwarded to market participants in a timely manner;  listed company failed to issue audited financial statements for one year and first quarter of subsequent year.  In default of filings, cash flow in question as well as state of reorganization.  Commission held it was inappropriate for continued trading of shares under such circumstances; cease trading order.

Ontario
Inland National Capital Ltd., Re (1996), 11 C.C.L.S. 83 (Ont. S.C.) - prospectus refused in interest of the public; corporation possessed a royalty interest in a mining claim, with no business plan or intention of developing business.  No real commercial venture existed to support issuing shares, and prospectus was refused.

E.A. Manning Ltd., Re (1995), 9 C.C.L.S. 231 (Ontario Securities Commission); affirmed (1996), 12 C.C.L.S. 106 (Ont. Div. Ct.) - improper trading practices; Brokerage firm sold illiquid shares from its own account, utilizing high-pressure sales tactics against vulnerable and generally unsophisticated investors.  No intention existed to even consider suitability of shares for the client, and only technical compliance with major aspects of regulation.  Principal individuals in scheme were stripped of registration, and or suspended for 10 years.

R. v. Plastic Engine Technology Corp. (1994), 3 C.C.L.S. 1 (Ont. Gen. Div.) - insider trading, penalty; leave to appeal refused at 3 C.C.L.S. 49 (Ont. C.A.) - respondent’s director guilty of insider trading, significant breach of trust leading to incarceration despite first offence.

THE  EMPLOYMENT  RELATIONSHIP

The Employment Contract

British Columbia
McKinley v. BC Tel et al. (2001), 271 N.R. 16 (S.C.C.) - employee dishonesty, wrongful dismissal; dishonesty, per se, does not warrant dismissal unless of a degree to be incompatible with employment relationship; employee had been dishonest as to blood pressure, wrongfully dismissed but lower court aggravated damage award set aside.

Woodrow Log Scaling Ltd. v. Halls (January 14, 1997), Doc. Victoria 2269/94 (B.C.S.C.) - employee’s duty to employer; employees made bid competing with employer for same business; employer claiming breach of fiduciary duty and subsequent lost profits, opportunity and goodwill by employees’ misuse of confidential information; employees breached duty of good faith but not fiduciary duty.

Preston v. British Columbia (1993), 81 B.C.L.R. (2d) 218; varied (1994), 92 B.C.L.R. (2d) 298 (B.C.C.A.) - damages for wrongful dismissal; no compensation was payable at trial for loss of use of vehicle because employee had not paid income tax for personal use; varied on appeal.

Craig v. Interland Window Manufacturing Ltd. (1993), 47 C.C.E.L. 57 - notice periods; inducement to leave other employment is considered in determining reasonable notice.

Cayen v. Woodwards Stores Ltd. (1993), 75 B.C.L.R. (2d) 110 - constructive dismissal; whether alterations to working conditions constitute a demotion is an objective test.

MacWilliam v. Rudy's Petroleum Services Ltd. (1990), 32 C.C.E.L. 310; applied, West v. Jim Pattison Charters Ltd. (1994), 6 C.C.E.L. (2d) 46 (B.C.S.C.) - wrongful dismissal damages; can claim costs of mitigation to extent of notice entitlement but not any excess.

Alnor Services Ltd. v. Sawyer (1990), 31 C.C.E.L. 34 - fiduciary duties of employee to employer; not top management; customers not clients; no breach.

Woodlock v. Novacorp International Consulting Inc. (1989), 24 C.P.R. (3d) 533, affirmed (1990), 32 C.C.E.L. 245 (B.C.C.A.) - notice for wrongful dismissal; factors to consider; judicial review refused on appeal.

Prairies
Walerius v. McDiarmid Lumber Ltd. (2000), 191 D.L.R. (4th) 742 (Man. C.A.) - cause; misconduct after constructive dismissal; employee’s inappropriate post-dismissal conduct not cause, but confirms employee’s inability to discharge responsibilities.  Employee manager, after constructive dismissal following complaints of abusive behavior, advised other staff of his reinstatement and his decision to fire other staff.  No breach as constructive dismissal had ended employment relationship, but illuminates employer’s cause for dismissal. 

Gillman v. Saan Stores Ltd. (1992), 6 Alta. L.R. (3d) 72 - just cause; employee babysat store manager's child while claiming a sick day at work; employee did not conceal her actions; store owner did not show just cause in employee's wrongful dismissal.

Hill v. Dow Chemical Canada Inc. (1993), 11 Alta. L.R. (3d) 66 - mitigation of damages; employer required to compensate losses incurred attempting to mitigate. 

Friesen v. McKague, [1992] 5 W.W.R. 562 - restrictive covenants; broad covenant upheld where employee has close personal relationship with clients.

Burns v. Oxford Development Group Inc. (1992), 128 A.R. 345 - damages for wrongful dismissal; proper notice period extended to allow vesting of pension.

Canwest Propane Inc. v. Steele (1990), 76 Alta. L.R. (2d) 245 - liability of employer for employee in contract; employer's knowledge of employee's breach irrelevant.

Paquin v. Gainers Inc. (1990), 33 C.C.E.L. 80; affirmed (1991), 37 C.C.E.L. 113 (Alta. C.A.) - damages for wrongful dismissal; if contract for fixed term and payment not conditional on providing services, damages equal remainder of contract.

Campbell v.  J.I. Case Canada (1990), 75 Alta. L.R. (2d) 292 - wrongful dismissal damages; contract governing amount of notice required will hold; mental distress.

Nadim v. Baroid Corp. of Canada (1989), 110 A.R. 1 - constructive dismissal; employee behaviour warranted reassignment.

Plains Engineering Ltd. v. Barnes Security Services Ltd. (1987), 56 Alta. L.R. (2d) 331 - liability of employer for torts of employee; employer not liable to owner of building but to tenant for negligence of employee.

Ontario
Felker v. Cunningham (2000), 191 D.L.R. (4th) 734 (Ont. C.A.) – fiduciary duty, dismissal for cause; employee acted as manufacturer’s representative while having own corporation; employee solicited clients for own corporation while under fiduciary duty to solicit same clients on behalf of employer.  

Diamond Services Inc. v. Minister of National Revenue (1993), 93 C.L.L.C. 14,048 - employee vs. independent contractor; appellant claimed that drivers were independent contractors; court decided that truck drivers' means of earning wages were connected with the appellant to the extent that without the appellant it would be impossible for the drivers to constitute their own business.

R. v. Bellai Brothers (Ontario) Ltd. (1993), 9  C.O.H.S.C. 162; affirmed at 167 (Ont. Prov. Div.) - workplace safety; employer fined for failure to ensure safe operations of crane.

Algoma Steel Corp. v. Ontario (Ministry of Labour) (1992), 9 C.O.H.S.C.  35 - workplace safety; employee refusing to wear safety equipment deemed to be work refusal for safety reasons.   

Maxwell v. Norscan Paper Products Ltd. (1992), 92 C.L.L.C. 14,053 - constructive dismissal; agency agreements versus employment contract; improper termination.

R. v. Ellis-Don Ltd. (1990), 76 D.L.R. (4th) 347 (Ont. C.A.); reversed (1992), 92 D.L.R. (4th) 288 (S.C.C.) - Occupational Health and Safety Act; initially, reverse onus of due diligence denied; defendant need only satisfy evidentiary burden, on appeal to S.C.C. burden acknowledged as contrary to presumption of innocence, but one constituting a reasonable limit of Charter right.  

Bacher v. Obar (1989), 28 C.C.E.L. 160 - associate dentist not employee; adequate notice of departure required but no restriction on post-departure practice.

Rasanen v. Rosemount Instruments (1989), 28 C.C.E.L. 152; affirmed (1994), 1 C.C.E.L. (2d) 161 (Ont. C.A.) - employment standards legislation; no civil remedies barred by Act but estoppel may be used; judicial review refused.

Atlantic
Danaher v. Moon Palace (2000) Ltd. et al. (2002), 248 N.B.R. (2d) 331 (N.B.Q.B.) – dismissal without cause; novation, reasonable notice; restaurant changed ownership, no provision for employee waitstaff contracts, employment terminated without notice; no proper novation, bad faith conduct by first and second employer, salary in lieu of notice plus damages for bad faith conduct.

Healthvision Corp. v. Killorn (1997), 143 D.L.R. (4th) 477 - dismissal; mental distress; employee terminated shortly after earning $90,000 commission on sale for employer; employer denying any commission as part of compensation package; mental distress must be proven as separate actionable wrong to claim damages.

Brennan v. Henley Publishing Ltd. (1996), 25 C.C.E.L. (2d) 287 (N.B.Q.B.) - constructive dismissal; newspaper editor offered position of reporter/photographer; constituted demotion and constructive dismissal. Damages for dismissal unchanged, but punitive damages denied on appeal (1997), 29 C.C.E.L. (2d) 180 (N.B.C.A.).

Layton v. Co-op Atlantic Ltd. (1992), 45 C.C.E.L. 142 - just cause; employer refusing employee's effort to remedy actions giving rise to just cause.

Conrad v. Household Financial Corp. (1992), 45 C.C.E.L.  81 - punitive damages; employer breached the employment contract and breached its duty to use care not to injure the employee; conduct amounted to punitive damages.

Theriault v. New Brunswick (Board of Management) (1992), 124 N.B.R. (2d) 422 - just cause; employee's arthritis permitted her to take leave at work; employer informed employee that she was required to return to work; employee did not return; employee was dismissed with just cause because she held a key position that had to be filled.

Major D.S. Services v. Minister of National Revenue (1990), C.E.B. and P.G.R. 8611 - employee vs. independent contractors; those sent by placement agency are employees of agency not independent contractors.

R. v. Corner Brook Pulp & Paper Ltd. (1990), 85 Nfld. & P.E.I.R.  64 - duties of employer; health and safety legislation violation; penalties.

Beaver Brokerage Inc. v. Williams (1989), 103 N.B.R. (2d) 314 - restrictive covenants; unreasonable where employee's job was clerical and non-progressive; no customer lists removed.

Human Rights

British Columbia
British Columbia (Public Service Employee Relations Commission) v. B.C.G.E.U. (1996), 58 L.A.C. (4th) 159 - gender; seasonal female forest-fire fighter refused third season employment on grounds that she could not pass newly instituted aerobic test; test shown to be inherently discriminatory as no female physiologically capable of passing; employee reinstated. Decision reversed on appeal and later restored

on appeal to Supreme Court of Canada (1999), 176 D.L.R. 1 (S.C.C.).

Moore v. British Columbia (Ministry of Social Services) (1992), 17 C.H.R.R. D/426 - religion; religious beliefs regarding abortion interfering with job performance; employer ordered to accommodate.

Fletcher Challenge Canada Ltd. v. British Columbia (Council of Human Rights) (1992), 73 B.C.L.R. (2d) 335 - language; job applicant unable to speak English; employer not required to provide interpreter.

Harrison v. University of British Columbia (1990), 12 C.H.R.R. D/303 - mandatory retirement at age 65 violates B.C.H.R. Act; NOTE -  a Court of Appeal judgement relied upon in this ruling has been reversed by the S.C.C., [1991] 1 W.W.R. 681 which may make this case an unreliable precedent.

Prairies
Saggers v. Alberta (Human Rights Commission) (1997), 201 A.R. 137 (Alta. Q.B.) - physical and mental disability; municipal employee with degenerative disorder told to resign after many attempts by employer and city’s benefits plan to accommodate condition; employee claimed discrimination to Human Rights Commission after union-management arbitration failed to produce satisfactory result on discrimination issues.

Anderson v. Saskatchewan Teachers' Superannuation Commission (1993), 93 C.L.L.C.  17,015; affirmed (1995), 96 C.L.L.C. 230-002 (Sask. C.A.) - sex discrimination; human rights legislation does not apply to discrimination occurring before legislation enacted; judicial review refused.

Davison v. St. Paul Lutheran Home of Melville Saskatchewan (1992), 92 C.L.L.C. 17,026; affirmed (1993), 94 C.L.L.C. 17,001 (Sask. C.A.) - physical handicap; employee terminated for obesity; no evidence shown that obesity was caused by illness; judicial review refused.

Watters v. Co-operators General Insurance Co. (1990), 11 C.H.R.R. D/485 - sex discrimination; gender-based insurance classification system for auto insurance premiums.

Ontario
A. v. B. (1996), 28 C.C.E.L. (2d) 117 (Ont. Bd. of Inquiry) - family status; employee fired from corporation on grounds that his daughter alleged sexual abuse by one of corporation’s owners; as no other grounds for dismissal were evident,  discrimination on basis of family status existed.

Pandori v. Peel Board of Education (1990), 12 C.H.R.R. D/364 - religion; policy reversed prohibiting kirpans at school; leave to appeal refused by Ontario Court of Appeal (1991), 3 O.R. (3d) 531n.

Atlantic
Nova Scotia (Workers’ Compensation Board) v. O’Quinn (1997), 143 D.L.R. (4th) 259 (N.S.C.A.) - marital status; defendant claimed Workers’ Compensation Board discriminated on basis of marital status by failing to re-open claim; Board successfully demonstrated no discrimination, rather a regulatory prohibition to re-opening claim.

Keyes v. Pandora Publishing Assn. (1992), 16 C.H.R.R. D/148 - sex discrimination; refusal by editor of women's publication to print man's letter to editor not found discriminatory.

Flanagan v. Charlottetown (City) (1990), 84 Nfld. & P.E.I.R. 131 - no charter discrimination where distinctions made were not based on identified personal characteristics.

Federal
Thwaites v. Canada (Canadian Armed Forces) (1993), 93 C.L.L.C. 17,025; affirmed, [1994] 3 F.C. 38 (Fed. Ct. Trial Div.) - physical handicap; Armed Forces member with Aids discharged; discrimination found.

Brown v. Department of National Revenue (1993), 93 C.L.L.C. 17,013 - family status; discrimination found because employee could not have shift changed to accommodate day care arrangements.

Canada (Attorney General) v. Mossop (1993), 93 C.L.L.C. 17,006 (S.C.C.) - sexual orientation; homosexual employee denied bereavement leave to attend funeral of partner's father; not prohibited ground of discrimination.

Mayrhofer v. Canada (1993), 61 F.T.R. 81 - national origin; attempt to obtain compensation for imprisonment as enemy alien during World War II.

Folch v. Canadian Airlines International (1992), 17 C.H.R.R. D/261 - sex and national origin; middle-aged, female, Mexican pilot denied position on basis of qualifications.

Workers' Compensation

British Columbia
Hofmann v. Moses (1991), 59 B.C.L.R. (2d) 184 - compensation for injury; knowledge of faulty machinery denying employee compensation particularly since he took precautions; leave to appeal refused by S.C.C.

Prairies
Decision No. 517/95 (1996), 38 W.C.A.T.R. 153 (Ont.) - choice of benefit or legal action; truck driver employed by Manitoba company killed in accident in Ontario; survivors elected to receive benefits under Manitoba regulation; survivors unsuccessfully tried to sue owner of vehicle in Ontario which caused fatal accident; action was barred by Ontario Workers’ Compensation Act.

Manitoba (Workers' Compensation Board) v. Sutherland, [1993] 4 W.W.R. 572 - right of subrogation; board entitled to subrogation where defendant found liable to employee in damages.

Ontario
Decision No. 89/95 (1996), 38 W.C.A.T.R. 111 (Ont.) - entitlement to compensation; worker injured hand in parking lot of establishment at which worker was receiving treatment for another prior employment-related injury; second injury not eligible for compensation since not incurred in actual course of employment; cause of injury too remote to employment.

Decision No. 612/92 (1993), 24 W.C.A.T.R. 297 - entitlement to compensation; New York truck driver had an accident in Ontario; right of action through courts was not taken away; truck driver was not employed in Ontario.

Decision No. 198/92 (1993), 24 W.C.A.T.R. 155 - compensation for injury; psychological and emotional stress; worker could not claim emotional stress at work because the stress came from complex personality traits.

Decision No. 427/921 (1993), 24 W.C.A.T.R. 255 - assessment of employers; employer must continue making contribution to employee's benefit plans while employee disabled.

Decision No. 405/90 (1990), 16 W.C.A.T.R. 244 - injury arising during course of employment; horseplay at work qualifies for compensation.

Decision No. 632/90 (1990), 16 W.C.A.T.R. 268 - compensation; son who supplied food to parents; parents entitled to dependency claim even though amount of money not clear.

Decision No. 443/90 (1990), 16 W.C.A.T.R. 253 - assessment on employers; no change in penalty where safety program effective after penalty or because charity.

Atlantic
Spence v. Newfoundland (Workers’ Compensation Review Division) (1997), 150 Nfld. & P.E.I.R. 222 (Nfld. T.D.) - right to compensation; off duty motel manager injured in fall; making business purchases while doing personal errands; compensation denied since fall occurred after all business purchases had been made.

Re Terra Nova Fishery Co. (1991), 100 Nfld. & P.E.I.R.  234 - assessment of employers; purchaser of business in receivership not liable for business's unpaid assessment amounts.

Tilley v. Newfoundland (Workers' Compensation Commission) (1990), 85 Nfld. & P.E.I.R. 358 - right to compensation; commission has right to determine all claims including interest.

LABOUR  LAW

British Columbia
West Fraser Mills Ltd. v.  IWA-Canada, Local I-425 (1993), 94 C.L.L.C. 16,044 - dependent versus independent contractor; determination of appropriate bargaining unit; criteria for evaluation whether employees or independent contractors.

Vancouver Community College v. V.M.R.E.U. (1993), 33 L.A.C. (4th) 105 - management rights; male employee wore earring to work; management disallowed the employee to wear earring; employee grievance allowed.

Perimeter Transportation Ltd. v. I.C.T.U., Local 1 (1990), 9 C.L.R.B.R. (2d) 264 - legality of lockouts; unlawful lockouts will result if the employer transfers employee bus drivers to another location immediately prior to them showing up for work.

Children's Hospital v. B.C.N.U. (1990), 90 C.L.L.C.  16,064 - employee type; should head nurses be included in bargaining unit.

Ollesch v. C.J.A., Locals 452 & 1251 (1990), 7 C.L.R.B.R. (2d) 1 - union membership; expulsion not allowed if members belong to rival union; especially for economic reasons.

White Spot Ltd. v. Food & Service Workers of C.A.I.M.A.W., Local 112 (1990), 90 C.L.L.C.  16,051; referred to, IC Mart Canada Ltd. v. U.F.C.W., Local 1518 (1993), 14 B.C.L.R. (3d) 162 (B.C.S.C.) - picketing; leafleting non-union premises is illegal picketing; charter protection of freedom of expression denied on section 1.

Prairies
Pepsi-Cola Canada Beverages (West) Ltd. v. R.W.D.S.U., Local 558, [2002] 4 W.W.R. 205 (S.C.C.) - picketing and secondary picketing; general principles; constitutional freedom of expression, secondary picketing permitted where not involving criminal or tortuous acts.

Sherbrooke Community Centre v. Service Employees International Union (2002), 216 Sask. R. 169 - judicial review; grievance allowed by arbitrator, employer applied for review, granted; preamble of agreement improperly given substantive effect.

Bhairo v. Westfair Foods Ltd. (1997), 147 D.L.R. (4th) 521 (Man. C.A.); additional reasons, 147 D.L.R. (4th) at 529 - arbitration v. courts; employer demoted employees to part-time in response to union grievances; employees’ court action for breach of contract denied; the issues were covered by the collective agreement and are properly subject to arbitration.

MacDonald’s Consolidated Ltd. v. Teamsters Union, Local 987 (1996), 59 L.A.C. (4th) 334 (Alta.) - collective agreement arbitration; establishing job qualifications for hiring and promotion; agreement stating that promotion to be given to employees on basis of seniority; management traditionally promoting on basis of ability; promotion of employee for ability upheld.

Alberta v.  A.U.P.E. (1993), 9 Alta. L.R. (3d) 35 - arbitrators power to reinstate; driving important part of employee's job; arbitration board had no jurisdiction to reinstate employee into a different job because employee had lost his driver's license; leave to appeal refused by S.C.C.

U.N.A.  v.  Alberta (Attorney General), [1992] 3 W.W.R. 481 (S.C.C.) - legal status of union; registered unions have legal status and liability; unregistered unions can be guilty of criminal contempt; applied many times by the S.C.C., but not followed by the Quebec Court of Appeal in R. v. Gaudreault (1995), 105 C.C.C. (3d) 270.

Regina Pioneer Village Ltd. v. C.U.P.E., Local 1138 (1992), 102 Sask. R. 232 - judicial review; employer applied to set aside a decision of a griever's seniority rights; the application was dismissed because the arbitrator's decision was not unreasonable.

Fort Saskatchewan General Hospital District 98 v. U.N.A., Local 9 (1990), 12 L.A.C. (4th) 166 - jurisdiction of arbitration board; to determine issue of professional misconduct and/or justified dismissal.

Alberta Government Telephones v. I.B.E.W., Local 348 (1990), 11 L.A.C. (4th) 97; applied, Hawkesbury General Hospital v. U.S.W.A., District 6 (1992), 24 L.A.C. (4th) 329 (Ont. L.A.B.) - union as exclusive bargaining agent; employer trying to negotiate individually with employees through contest.

Calgary Housing Authority v. A.U.P.E. (1990), 10 L.A.C. (4th) 129 -management rights; performance evaluations generally not arbitrable since they have separate settlement process except where they constitute step in discipline process.

Burns Meats Ltd. v. U.F.C.W., Local 111 (1990), 10 L.A.C. (4th) 405 - management rights; rules; if serves no legitimate purpose, it will be struck; different coloured helmets.

Ontario
Birchmere Retirement Residence v. U.S.W.A. (1996), 59 L.A.C. (4th) 297 (Ont.) - hours of work; employee offered different part-time position with employer; employer insisting that she resign from current part-time position to accept offer; employee requesting that scheduling be done to accommodate her keeping both part-time positions; agreement providing that scheduling be done by seniority; scheduling constraints no hindrance to employee having both positions.

Lear Seating Canada Ltd. v. C.A.W., Local 1524 (1993), 31 L.A.C. (4th) 311 - grounds to terminate; griever assaulted supervisor; griever discharged; grievance allowed because assault occurred due to illness and not spite.

Kingston Ambulance Service v. O.P.S.E.U., Local 462 (1992), 25 L.A.C. (4th) 309 - management rights; management did not violate regulation and was acting in accordance with its obligations under agreement.

Bettes v. Boeing Canada/De Havilland Division, [1992] O.L.R.B. Rep. 1136 - judicial review; review on basis that there was a reasonable apprehension of bias by a Board Member at a grievance hearing; board brought a motion to quash; motion allowed.

R.W.D.S.U.  v. Diamond Taxicab Assn. (Toronto), [1992] O.L.R.B. Rep. 1143 - dependent contractor versus independent contractor; broker raised a preliminary objection that the drivers were independent contractors and were not eligible for certification; preliminary objection was dismissed; broker more similar to employer to drivers; employees not independent contractors.

Metropolitan Separate School Board v. C.U.P.E., Local 1280 (1992), 27 L.A.C. (4th) 154 - grievance procedure; grievance was not arbitrable due to excessive delay.

Religious Hospitallers of St. Joseph of Hotel Dieu of Kingston v. O.P.S.E.U.,  Local 452 (1992), 29 L.A.C. (4th) 326 - timeliness in grievance procedure; the alleged violation of the collective agreement was a continuing one; therefore the grievance was timely.

Wtodzimier v. Glass Molders, Pottery, Plastics & Allied Workers International Union, Local 231, [1991] O.L.R.B. Rep. 735 - duty to represent family; union failed to properly represent grievor.

I.A.M., Local Lodge 2511  v. Caravan Trailer Rental Co., [1990] O.L.R.B. Rep. 647 - jurisdiction of Labour Relations Board; no authority for grievance arbitration.

U.S.W.A. v. Plaza Fiberglas Manufacturing Ltd., [1990] O.L.R.B. Rep. 192; affirmed, [1990] O.L.R.B. Rep. 747 (Ont. High Ct. of Justice) - duty to bargain in good faith and lockouts; illegal lockout and series of actions by employer amounts to lack of good faith; judicial review refused.

Cami Automotive Inc. v. C.A.W., Local 88 (1990), 12 L.A.C. (4th) 30; applied, Canada Post Corporation v. C.U.P.W. (1994), 40 L.A.C. (4th) 348 (Canada A.B.) - management rights; work rules and disciplinary proceedings; no need to post specific rules to discipline for just cause.

Simcoe (County) v. O.N.A., [1990] O.L.R.B. Rep. 472 - mediation and conciliation; after sale of business to new employer, previous mediation/conciliation not binding and parties entitled to re-engage same.

Atlantic
International Brotherhood of Electrical Workers Local 2330 et al. v. Cahill (G.J.) & Co (1979) Ltd. (2002), 215 Nfld. & P.E.I.R. 41 (Nfld. S.C.) – jurisdiction of arbitrator vs. jurisdiction of labour relations board; arbitrator has power to determine the former but not the latter.

Camp Hill Medical Centre v. Camp Hill Medical Centre Local of the Nova Scotia Nurses Union (1996), 156 N.S.R. (2d) 153 (N.S.S.C.) - judicial review of arbitral award; action for court review of arbitrator’s alleged error; arbitrator was consensual between parties permitting greater latitude; arbitrator properly interpreted collective agreement.

Stephenville Minor Hockey Assn. v. N.A.P.E. (1993), 106 Nfld. & P.E.I.R.  257 - timeliness in grievance procedure; the limitation period in the collective agreement was to be used as a direction and was not found to be mandatory.

Lundrigans Construction Ltd. v. I.B.E.W., Local 502 (1990), 108 N.B.R. (2d) 198 - what constitutes “strike”; refusal to cross picket line does not amount to strike under New Brunswick Industrial Relations Act.

Saint John Shipbuilding Ltd. v. Saint John Marine Craft Union (1990), 12 L.A.C. (4th) 322 - limits to arbitrability; cannot grieve dismissal if win civil case for wrongful dismissal.

I.B.E.W., Local 2166  v. Nova Electric Ltd. (1990), 90 C.L.L.C. 16,059 - representation vote; factors considered by board in granting certification.

Federal
Canadian Pacific Railway (Mechanical Services) v. C.A.W., Local 101 (1996), 59 L.A.C. (4th) 324 - termination; just cause; employee dismissed after employer learned that drug addiction had not ceased; employee’s job required operation of heavy equipment around train yard and near other employees; employee misled employer regarding state of addiction; termination justified.

Giant Mines Employees Assn. v. Royal Oak Mines Inc., [1993] N.W.T.R. 157; varied, [1993] N.W.T.R. 313 (C.L.R.B.) - determining members of bargaining unit; applicant sought to be certified as the bargaining unit for employees; action dismissed at initial hearing; it was held that the applicant did not represent a majority of the employees in the unit; decision varied by C.L.R.B.

Brink's Canada Ltd. v. I.B. of T.C.W. & H. of A., Local 419 (1992), 92 C.L.L.C.  16,046 - what constitutes “strike”; applications for an illegal strike and lockout were dismissed; no strike where employees refuse the option of part-time employment, therefore no illegal strike, no illegal lockout.

Radio Futura Ltee v. Sydicat general de la radio (1992), 16 C.L.R.B.R. (2d) 152 - what constitutes “lockout”; layoff applications did not constitute a lockout with the intention of forcing the union to agree to proposals to amend collective agreement.

Murphy v. Canada (1992), 59 F.T.R. 1; varied (1993), 72 F.T.R. 246n (Fed. C.A.) - power of arbitrator; at initial hearing arbitrator unable to order reinstatement of employee with conditions as jurisdiction ends upon order of reinstatement; decision varied on appeal.

Hutton Transport Ltd. v. Teamsters Unions, Local 141 (1992), 31 L.A.C. (4th) 234 - effect of resignation; employee voluntarily resigned; before effective date he was disabled by a compensable injury; his rights to benefits terminated on the effective date of his resignation.

Canada Post Corp. v. C.U.P.W. (1991), 84 D.L.R. (4th) 150 - legality of picketing; application of member of a picket line to communicate to the occupants of every vehicle was dismissed because the court felt the union members' purpose was to threaten and intimidate.

Ager v. Brotherhood of Locomotive Engineers (1991), 85 di 115 (Can. L.R.B. Digest) - duty to represent family; union exercised honesty and good faith and decided in an objective manner to not proceed with grievance.

Carr v. Halifax Grain Elevator Ltd. (1991), 86 di 97 (Can. L.R.B. Digest) - unfair practices; employer found guilty of discriminatory and intimidating actions toward striking employees after strike had been settled.

Hertz v. C.A.W. (1990), 90 C.L.L.C. 16,055 - duty of fair representation; union giving negligent but not malicious advice re interpretation of collective agreement does not breach duty.

Air Canada v. I.A.M., Lodge 148 (1990), 13 L.A.C. (4th) 110 - management rights, arbitrability; discrimination by denial of approval to take course that was prerequisite to promotion.

N.A.B.E.T. v. New Brunswick Broadcasting Co. (1988), 75 di 101 (Can. L.R.B. Digest) - appropriate bargaining unit; employees of new business purchased are not necessarily included in employer's existing bargaining unit.

S.I.U. v. North Eastern Offshore Services Ltd. (1988), 75 di 24 (Can. L.R.B. Digest); affirmed, Federal Court Appeal Division Docket: (1989) A-1028-88 - lockouts; seasonal hiring of shiphands does not equal lockout if same employees not rehired in subsequent season; judicial review refused.

Canada (Treasury Board) v. P.S.A.C. (1987), 28 L.A.C. (3d) 38 - union security; employee requesting exemption from dues on religious grounds; argues Charter but Charter not applicable since union not acting under statutory authority.

THE  LAW  OF  BAILMENT

The Contract of Bailment

British Columbia
Fraser Valley Milk Producers Cooperative Assn. v. Kaslo Cold Storage Ltd. Partnership (1994), 92 B.C.L.R. (2d) 304 (B.C.C.A.) - duty of care of bailee; perishable goods; ice cream stored in warehouse; warehouse receipt disclaimed liability unless written notice of damage received from bailor within 36 hours of removal of ice cream from warehouse; bailee’s actual knowledge of damage within relevant time frame allowed claim by bailor  to succeed even though actual written notice received too late.

Hogarth v. Archibald Moving & Storage Ltd. (1991), 57 B.C.L.R. (2d) 319 - warehouse liable for damage to goods; burden on warehouse to show no negligence.

Davis v. Henry Birks & Sons Ltd., [1983] 1 W.W.R. 754 - bailment for services; bailor failing to pick up jewellery within reasonable time; bailee not liable for loss.

Squamish Terminals v. Price Waterhouse Ltd. (1980), 26 B.C.L.R. 22 - lien for charges in respect of goods in storage pursuant to Warehouse Lien Act, R.S.B.C. 1979; bailee may only lien goods currently in storage.

Prairies
Munroe v. Belinsky (1995), 103 Man. R. (2d) 12 (Man. Q.B.) - establishing bailment; truck owner arranged through a friend for shipping of truck for repairs; unknown to owner truck was returned to alternate location; friend was bailee having had both control and possession of truck; friend liable when truck was never recovered.

Saskatchewan v. 118787 Canada Ltd. (1993), 111 Sask. R. 94 - bill of lading interpretation; bill of lading indicated that shipper had prepaid delivery; when payment was not made carrier was not entitled to payment from consignee.

Union Tractor Ltd. v. FMX Construction Ltd. (1992), 126 A.R. 321 - lien for service or repair; bailor purchasing tractor parts but installing them on other machinery; bailee's lien on tractor valid on basis of representation made by bailor at time of purchase.

Aurora T.V. & Radio Ltd. v. Gelco Express Ltd. (1990), 65 Man. R. (2d) 145; affirmed (1991), 72 Man. R. (2d) 234 (Man. C.A.) - contractual limitation of liability; unless limitation clause brought to attention it is not applicable; judicial review refused.

Besser v. Holiday Chevrolet-Oldsmobile (1983) Ltd. (1989), 61 Man. R. (2d) 161 - gratuitous safekeeping of chattels; standard of care of bailee.

K. & W. Water Well Drilling Ltd. v. Cornelsen (1987), 53 Alta. L.R. (2d) 92 - pledge distinguished from mortgage; no right of seizure and sale; promise of repayment not accompanied by delivery of chattel.

Dixon v. City Parking Ltd. (1981), 28 A.R. 466 - parking lot operators; disclaimers not valid where operator instructed driver to leave keys in car; car stolen; operator attaining control of car therefore liable.

Weir v. Doc. Landa Trailer Repairs Ltd. (1964), 49 W.W.R. 359 - lien for service or repair; lessee of trailer bailing trailer for repairs; unable to pay; bailee advertised for sale; lessor unable to claim possession since bailment reasonable action by lessee.

Ontario

Davis v. Robertson (2000), 6 B.L.R. (3d) 246 (Ont. S.C.J.) - bailee’s liability, exclusion clause; boats of club members held in storage and damaged by fire; waiver excluded liability; clause clear to members, absence of fraud or trickery, negotiation power not in question; clause neither unconscionable nor unreasonable. 

Asea Brown Boveri Inc. v. Transelectrix Technology Inc. (1996), 30 B.L.R. (2d) 163 (Ont. Ct. Gen. Div.); affirmed (1998), 46 B.L.R. (2d) 1 (Ont. C.A.) - nature of bailment; under sub-bailment for repairs, sub-bailee must return goods to owner if requested; gratuitous main bailee liable to sub-bailee for cost of repairs contracted if bailor did not consent.
Mason v. Westside Cemeteries Ltd. (1996), 135 D.L.R. (4th) 361 (Ont. Ct. Gen. Div.) - bailee’s liability for lost goods; cemetery permanently misplaced cremated remains of deceased; liable to next of kin as bailor.

Muller Martini Canada Inc. v. Kuehne  & Nagel International Ltd. (1990), 66 D.L.R. (4th) 178 - limitation of liability; employees of bailee cannot rely on limitation clause in bailment contract to limit liability since they are 3rd parties to contract.

Miadovnik v. Szasz, [1955] O.W.N. 556 - duty of care of pawnbroker; has burden of proof to show reasonable care taken to care for and protect chattel from unexpected danger.

Swale v. Canadian Pacific Railway (1913), 15 D.L.R. 816; followed, Brown v. Dominion Express Co. (1921), 67 D.L.R. 325 (Ont. C.A.) - involuntary constructive bailment; sale of goods in storage; negligent selling of goods resulting in action for conversion; bailee liable to take reasonable care.

Atlantic
S&S Supply Ltd. v. Fasco Industries Ltd. (2002); 214 Nfld. & P.E.I.R. 171 (Nfld. P.C.) – bailment for reward; duty of care of bailee; bailee hired gas welder, failed to secure; theft of gas welder; contract has technical faults; bailor’s action may proceed.

Moores v. Daley Brothers Ltd. (1996); 138 Nfld. & P.E.I.R. 343 (Nfld. T.D.) - gratuitous bailee; duty of care; bailor delivered scallops to bailee who refused to sell them; bailor refused to retrieve scallops; scallops perished; bailee not liable having taken appropriate care of goods in the circumstances.

Peterson v. Island Auto Supply (1993), 105 Nfld. & P.E.I.R. 115; affirmed (1994), 121 Nfld. & P.E.I.R. 161 (P.E.I. Supreme Court, Appeal Div.) - nature of bailment; possession by bailee of bailor's goods which were not willingly delivered by bailor; bailment for reward existed and bailee liable for damages.

Sutherland Equipment Ltd. v. Hovey (1992), 127 N.B.R. (2d) 12 - gratuitous loan of chattels; gratuitous bailees were responsible for any negligence done to their property; no responsibility lay on the defendant for using the chattel.

Romo Seafood Ltd. v. James (1990), 112 N.B.R. (2d) 305 - termination of bailment; bailor boarded horses at bailee's stables; bailor could not pay full fee for boarding but sent some money and a letter to bailee stating they could keep the horses in payment of the debt; bailee did not accept the offer but kept the money and sold several horses; horses still belonged to bailor; bailee sued for the remaining amount of the fee; action allowed.

AMO Containers Ltd. v. Mobil Oil Canada Ltd. (1989), 75 Nfld. & P.E.I.R. 208 - hire of chattels; defendant hired cargo containers; ship carrying containers sank with no survivors; action brought for the recovery of the containers; burden on bailee to show no negligence. 

St. Onge c. Auberges Wandlyn Inn (1989), 100 N.B.R. (2d) 266 - gratuitous safekeeping of chattels; restaurant with no coat check, only coat rack; held partly liable for bailor's stolen coat.

Rainville v. Seaward (1989), 78 Nfld. & P.E.I.R. 7 - bailee's rights; to regain goods from 3rd party in wrongful possession.

Federal Business Development Bank v. A.C. Landry & Son Ltd. (1988), 95 N.B.R. (2d) 45; reversed (1991), 79 D.L.R. (4th) 113 (N.B.C.A.) - hire of chattels; who responsible for repair/improvements.

Abass v. Hoyt's Moving & Storage Ltd. (1981), 48 N.S.R. (2d) 155 - sale of bailed goods for storage charges; compliance with legislation re advertising sale; Warehouseman's Lien Act, R.S.N.S.  1967.

Degrace v. Central Garage Sales & Service Ltd. (1979), 24 N.B.R. (2d) 557 - gratuitous loan of chattels; liability of bailee; bailee originally gratuitous bailee becoming licensee when damage occurred; no duty owed as licensee therefore no liability.

Federal
Canada (Attorney General) v. Brock (1993), 82 B.C.L.R. (2d) 1 (B.C.C.A.) - found goods; large sum of money found in car was not in the possession of the casual driver of the car who was unaware of its existence; no bailment had ever been made to the driver thus prohibiting his estate from claiming the money.

Weber v. Canada (Minister of Supply & Services) (1991), 51 F.T.R. 294 - gratuitous bailment of goods; involuntary bailment of personal effects; bailee liable only if gross negligence exists.

Beloit Can. Ltee/Ltd. v.  Neptune Orient Lines Ltd. (1988), 19 F.T.R. 284 - perishable goods; bailor bears responsibility for damage if improperly packed for mode of transportation and damage occurs.

Carriers

British Columbia
Meeker Log & Timber v. “Sea Imp VIII” (The) (1994), 1 B.C.L.R. (3d) 320 (B.C.S.C.) - limitation of liability; liability exemption clause in contract too confusing to enforce; carrier’s liability limited, however, by statute. 

Arnold Bros. Transport Ltd. v. Western Greenhouse Growers' Co-op. Assn. (1992), 69 B.C.L.R. (2d) 108 - contract of carriage; where no Bill of Lading the terms of carriage must be inferred from the contract between parties.

J.W.I. Jewellery World International Ltd. v. Jarret Quinn Jewellers Ltd. (1989), 42 B.C.L.R. (2d) 163 - statutory limitation of liability; limits quantum.

Albert & McCaffrey Ltd. v. Arrow Transportation Systems Inc. (1984), 54 B.C.L.R. 339 - exemptions from liability; Act of God; flood of warehouse foreseeable therefore no exemption.

Prairies
Meditek Laboratory Services Ltd. v. Purolator Courier Ltd., [1995] 6 W.W.R. 738 (Man. C.A.) - damage to goods; carrier delivered equipment to wrong recipient and deliberately failed to report the error; intended recipient purchased replacement equipment; carrier unable to rely on limitation clause when loss arose from its own negligence and deliberate concealment of the facts. 

Promech Sorting Systems B.V. v. Bronco Rentals & Leasing Ltd., [1995] 4 W.W.R. 484 (Man. C.A.) - liability of connecting carriers; goods shipped by sea and then by rail to final destination; shipping company made contract for rail carriage on behalf of importer; rail contract limited liability to same amount as sea contract; limitation upheld when goods negligently damaged during land transit.

Saskatchewan Co-operative Elevator Co. v. Canadian Pacific Railway, [1924] 2 W.W.R. 910 - Bill of Lading transfer of title; consignee in Bill of Lading in no better position as owner of goods than delinquent bailor vis-à-vis mortgagee of goods.

Ontario 
M.A.N. - B & W Diesel v. Kingsway Transports Ltd. (1997), 35 C.C.L.T.  (2d) 30 (Ont. C.A.) - damage to goods; standard of care; truck driver falling asleep and goods damaged; limitation clause in contract limiting carrier’s liability to $2 per pound; plaintiff’s suit for full damages unsuccessful in both contract and tort claim for negligence; negligence arose from performance of contract not independently.

Engel Canada Inc. v. Bingo's Transport Drivers (1990), 23 M.V.R. (2d) 193 - what constitutes common carrier; bailor acting as carrier even though hiring a driver and leasing truck; bears own liability.

Monta Arbre Farms Inc. v. Inter-Traffic (1983) Ltd. (1989), 64 D.L.R. (4th) 533 - contractual limitation of liability; whether the contractual limit applies also to consequential damages.

Atlantic
O’Brien v. Pollack (1996), 138 Nfld. & P.E.I.R. 77 (P.E.I. T.D.) - liability for damage to goods; carrier partially liable in negligence for death of some shipped cattle; carrier accepted delivery contract with knowledge that cattle were in unstable condition.

Fishery Products International Ltd. v. Midland Transport Ltd. (1992), 100 Nfld. & P.E.I.R. 222; reversed (1994), 113 D.L.R. (4th) 651 (Nfld. C.A.) - contractual limitation of liability; defendant transported fresh fish for plaintiff; delayed at a road block of strikers; fish deteriorated; plaintiff's action for damages to fish dismissed at trial because loss by strike was within the meaning of the exclusionary clause; decision reversed on appeal.

Household Movers & Shippers Ltd. v. Fitzhugh (1989), 79 Nfld. & P.E.I.R. 171 - Bill of Lading interpretation; clauses to detriment of consignee in Bill of Lading not brought to attention therefore not applicable. 

Canadian National Railway v. Frozen Foods Ltd. (1972), 3 Nfld. & P.E.I.R. 327 -Bill of Lading transfer of title; bailor/seller naming self as consignee in Bill of Lading; only bailor having right of action under Bill; purchaser of goods having no status and no right of suit as non-party to contract.

Federal
Can-Am Produce & Trading Ltd. v. Ship Senator (1996), 112 F.T.R. 255 (Fed. Ct. - Trial Div.) - interpretation of bill of lading; dispute resolution; perishable goods damaged en route to destination; bill of lading clauses read together determined that all disputes to be dealt with in Argentina; shipper not entitled to bring action in Canada.

Engine & Leasing Co. v. Atlantic Towing Ltd. (1992), 51 F.T.R. 1; varied (1993), 157 N.R. 292 (Fed. Ct. - Appeal Div.) - contractual limitation of liability; finding at trial that if a carrier voluntarily or by contract undertakes to perform additional repair outside of work specified, there is an exclusion of liability; decision varied on appeal.

Francosteel Corp. v. Fednav Ltd. (1990), 37 F.T.R. 184 - liability for damage to goods; plaintiff could not prove negligence of carrier; carrier showed damage not due to negligence.

Mondel Transport Inc. v. Afram Lines Ltd. (1990), 36 F.T.R. 187; varied (1990), 39 F.T.R. 159 - refusal to deliver; contract of carriage; wrongfully seizing freight for sale for freight costs; trial decision varied on appeal.

Canfor Ltd. v. "Federal Saguenay" (The) (1990), 32 F.T.R. 158 - liability for damage to goods; test for what plaintiff must prove; two carriers involved on different legs of trip.

Produits Alimentaires Grandma Ltee. v. Zim Israel Navigation Co. (1987), 8 F.T.R. 191; affirmed (1988), 17 F.T.R. 159n (Fed. Ct. - Appeal Div.) - restrictions on limitations of liability under shipping legislation; exclusionary clause prohibited by Carriage of Goods by Water Act, R.S.C. 1970; judicial review refused.

Westcoast Food Brokers Ltd. v. “Hoyanger” (The) (1979), 31 N.R. 82 - exemptions from liability as carrier; goods had inherent defect causing destruction in transit; carrier not liable.

Innkeepers

Bendera v. C.E. & V. Holdings (1983), 43 B.C.L.R. 96 - liability where goods placed in hotel’s safekeeping; envelope given to hotel manager; subsequently stolen; hotel fully liable for loss.

THE  SALE  OF  GOODS

British Columbia
Canadian Pacific Forest Products Ltd. v. Conamara Ltd. (1996), 84 B.C.A.C. 29 (B.C.C.A.) - implied condition; fit for use intended; kiln burner exploded nine years after sale to pulp mill; on balance of probabilities, no breach of condition by seller or inherent defect could be proven; damage likely from extended misuse by purchaser.

Hidi v. Blundell (May 12, 1997), Doc. Vancouver C933470 (B.C.S.C.) - implied condition; fit for use intended; purchaser of used aircraft discovered serious engine wear which could not have been detected during pre-purchase inspection; buyer awarded damages for repairs to bring engine up to acceptable standard for engine of that age and use.

ter Nuezen v. Korn (1993), 81 B.C.L.R. (2d) 39; affirmed (1995), 11 B.C.L.R. (3d) 201 (S.C.C.)  - distinction between a contract for the sale of goods and a contract for services; plaintiff affected with HIV as a result of artificial insemination; arrangement between the parties was for professional services; no separate contract for sale of goods.

Grainex Canada Ltd. (Trustee of) v. Canbra Foods Ltd. (1987), 11 B.C.L.R. (2d) 1; applied (1996), 75 B.C.A.C. 161 (B.C.C.A.) - remedies of unpaid seller - lien, stoppage in transit; during contract of delivery by instalments buyer becoming bankrupt; seller not entitled to cease delivery due to non-payment; Act providing remedies for compensation.

George Smith Trucking Co. v. Golden Seven Enterprises Inc. (1987), 18 B.C.L.R. (2d) 391; affirmed (1989), 34 B.C.L.R. (2d) 43 - transfer of title; property passing according to contract terms and intention of parties; parties specified shipment f.o.b. packing plant; title passed once meat loaded on trucks at plant.

Gee v. White Spot Ltd. (1986), 7 B.C.L.R. (2d) 235 – “goods” definition; purchase of restaurant meal is a “sale” and the food is “goods”; transaction covered by Act.

Trethewey v. Girard (1983), 149 D.L.R. (3d) 359 - caveat emptor; buyer failing to perform expert inspection prior to purchase; buyer making use of boat before defects discovered therefore not complete failure of consideration.

Prairies
Shavit v. MacPherson (1997), 116 Man. R. (2d) 111 (Man. Q.B.); reversed (1998), 123 Man. R. (2d) 270 (Man. C.A.) - implied condition; fit for use intended; at trial, purchaser of aircraft engine unsuccessfully claimed damages from seller when engine malfunctioned; purchaser’s handling of engine after sale was likely cause of damage.  On appeal, the purchaser succeeded in part against both seller and engine overhauler.

Baker v. Suzuki Motor Co. (1993), 12 Alta. L.R. (3d) 193 - implied warranties; fiery motorcycle accident; fire caused by gasoline cap coming off; plaintiff sued previous owner for the cause of fire; action dismissed because plaintiff did not rely on defendants skill or judgement pursuant to the act.

Johnson v. Northway Chevrolet Oldsmobile (1993), 108 Sask. R. 138 - breach of warranty; new car bought from vendor that needed extensive repairs on 14 separate occasions; purchaser allowed to recover damages for losses he had suffered because of the breach.

Melanchuk Bros. Ltd. v. Brockman, [1991] 1 W.W.R. 381 - buyers remedy - damages; breach of warranty; statutory time limit for commencing action exceeded; not entitled to extend limit for “reasonable testing” purposes.

Yarechewski v. Stadium Ford Sales (1990) Ltd. (1990), 68 Man. R. (2d) 217 - implied warranty of merchantability; truck purchased “as is” with defects known to purchaser; warranty inapplicable.

Prodaniuk Auction Service Ltd. v. Holowach (1989), 99 A.R. 134 - transfer of title; contract expressly stipulated title to pass when seller received cash; buyer's cheque dishonoured; seller entitled to repossess tractor as title never passed.

Bajnok v. Lee (1989), 78 Sask. R. 68 - seller's right of lien; right exists only when unpaid seller has or is entitled to possession of goods.

Rivtow Equipment Ltd. v.  W.J. Watt Construction Ltd. (1989), 73 Sask. R. 161 - rescission; buyer not relying on seller's judgement; equipment purchased only minorly defective; not entitled to rescission as no fundamental breach.

Podborochynski v. Rosolowich (1988), 56 Man. R. (2d) 21 - rejected goods; title not passing to buyer; buyer refusing delivery; seller leaving goods at buyer's premises; no damages allowed for failure to mitigate. 

Anderson Ventures Inc. v.  Jarvie Farm Equipment (1976) Ltd. (1987), 60 Sask. R. 25; additional reasons (1987), 60 Sask. R. 34 - rules of appropriation and ascertainment; seller registering security interest in goods but never designating goods to be shipped to buyer; no appropriation therefore no transfer of title.

Ontario
Nordic Aero Services Inc. v. Air Canada (1995), 20 B.L.R. (2d) 251 (Ont. Ct. Gen. Div.) - condition vs. warranty; airline purchased trailers to carry de-icing fluid; airline claimed damages and return of deposit for fundamental breach as trailers were not fit for intended use; seller successfully claimed remainder of purchase price arguing that airline had accepted goods.

Staiman Steel Ltd. v. Franki Can. Ltd. (1985), 53 O.R. (2d) 93 - acceptance of goods; seller delivered several instalments of goods in improper grade and excess quantity; buyer rejected future instalments but accepted those delivered; buyer deemed to have unconditionally accepted goods and liable for payment.

Ed Learn Ford Sales Ltd. v. Giovannone (1970), 74 D.L.R. (4th) 761 - warranty of title; unaware purchaser of stolen auto entitled to damages from seller for costs incurred in order to permit resale to new purchaser.

Helfand v. Royal Canadian Art Pottery, [1970] 2 O.R. 527 - buyer's action for damages; seller's liability for breach of warranty extends only to statutorily implied warranties for fitness and merchantability; contract stated seller liable for "all claims."

Atlantic
Michael’s Pizzeria Ltd. v. LP Computer Solutions Inc. (1996), 139 Nfld. & P.E.I.R. 295 (P.E.I. T.D.) - breach of condition; acceptance of goods; buyer of computer system made substantial changes to system; computer failed to operate well; buyer sought rescission for breach of condition; buyer’s actions amounted to acceptance of goods causing breach of condition to become mere breach of warranty.

Veinotte v. Gould (1993), 122 N.S.R. (2d) 395 - implied conditions; fitness for purpose; plaintiff relied on defendant for professional help in buying and installing a heating furnace; furnace exploded and destroyed plaintiff's home; defendant liable for breach of implied warranty.

Fermes Semence Ouellette Ltee c. Mallais (1991), 120 N.B.R. (2d) 361 - implied condition of fitness for purpose; transfer of risk; potatoes sold to 1st party; 1st party then resold potatoes to 2nd; potatoes unusable to 2nd party; 2nd party brought an action against original party for the rotten potatoes; original party not liable because 1st party now assumed the risk of the potatoes; 1st party did not rely on original party for skill or judgement of the potatoes.

May's Barbecue Ltd./Rotisserie May's Ltee c. Stoel-Tek Inc. (1990), 104 N.B.R. (2d) 255 - implied condition of fitness; buyer relied on seller's skill in purchasing ice cream machine; machine failed to meet expectation; rescission allowed.

Gandy v. Robinson (1990), 108 N.B.R. (2d) 436; applied, Savoie v. Lavoie (1991), 115 N.B.R. (2d) 38 - express warranties; contract expressly limited remedies for defective dog.

Carter v. Elm Mercury Sales (1967) Ltd. (1990), 82 Nfld. & P.E.I.R. 130 - implied condition of fitness; exclusionary clause excluding guarantees was sufficient to exclude implied condition.

Moncton Quarry & Ceramic Tile & Cement Finishers Ltd. v. Arsenault (1988), 92 N.B.R. (2d) 181 - implied condition of fitness for purposes; defendant installed defective flooring and ordered to repay deposit to plaintiff.

Ahlstrom Can. Ltd. v. Browning Harvey Ltd. (1986), 31 D.L.R. (4th) 316 - sale by description; after delivery and payment goods banned by legislation; buyer not entitled to return goods for refund of price; goods fit when sold.

Desrosiers c. Pels-Dor Ltee (1986), 75 N.B.R. (2d) 139 - goods delivered on approval; condition of oral contract that potatoes be No. 1 grade entitling buyer to reject goods after federal inspection; mixing potatoes with those of another seller before inspection not constituting acceptance.

White v. Shea (1986), 74 N.B.R. (2d) 15 - performance of delivery; failure to properly install satellite dish amounting to failure of delivery terms; buyer entitled to partial refund of price.

Plets v. Irving Pulp & Paper Ltd. (1982), 39 Nfld. & P.E.I.R. 361 - when goods in deliverable state; property passing when potato crop harvested, stored, price agreed upon and delivery dates set; no work remaining to be done by seller.

CONSUMER  PROTECTION  LEGISLATION

British Columbia
British Columbia (Director of Trade Practices) v. Ideal Credit Referral Services Ltd. (1997), 145 D.L.R. (4th) 20 (B.C.C.A.) - misleading advertising; advertisers are culpable under the legislation for misleading transactions whether they harm potential customers actually present within the province or outside.

Woodward v. International Exteriors (British Columbia) Ltd. (1990), 45 B.C.L.R. (2d) 318; reversed (1991), 53 B.C.L.R. (2d) 397 (B.C.C.A.) - consumer protection legislation; finding at trial that wording of Act implies notice of cancellation by consumer must be in writing; decision reversed on appeal.

Westfair Foods Ltd. v. Jim Pattison Industries Ltd. (1989), 30 C.P.R. (3d) 70; applied (1993), 46 C.P.R. (3d) 289 (B.C.S.C.) - trade practices; misleading representations as to price; global policy of "beat or meet" competitors' prices not found likely to deceive customers.

Plater v. Bank of Montreal (1988), 22 B.C.L.R. (2d) 308 - consumer protection legislation; contract terms superseding Act for bank customer card; not credit card; Act not applying.

Prairies
R. v. Westfair Foods Ltd. (1997), 115 Man. R. (2d) 232 (Man. C.A.) - product labelling; meat seller labelling product with labels displaying “minimum net weight” instead of “net weight” as required by  Consumer Packaging and Labelling Act; no due diligence shown to provide consumers with as much information as possible. (Note 1989 case with same defendant below.)

R. v. Vycom Electronics Ltd. (1992), 84 Man. R. (2d) 241 - misleading advertising; accused should have had a system in place for giving instructions to other local managers so that no contravention in the advertising legislation would have occurred.

Coughlin v. Manitoba (Consumer & Corporate Affairs) (1989), 58 Man. R. (2d) 294 - itinerant sellers; applicant refused licence for direct selling on basis of lengthy criminal record and history of frauds.

R. v. Westfair Foods Ltd., [1989] 5 W.W.R. 278 - product labelling; seller acquitted on basis that it exercised due diligence in correcting problem of improper weight labelling once detected.

Saskatchewan v. Mid-Prairie Homes Ltd. (1975), 61 D.L.R. (3d) 383 - trade practices; strong evidence required for government extension of stop-selling order; criminal charges insufficient.

Canada (Attorney General) v. Acme Produce (1969) Co., [1972] 5 W.W.R. 356 - weights and measures; delay of 6 months in charging accused of selling short weight not unreasonable even when accused had no knowledge of offence and could no longer identify impugned transaction.

Ontario
Apotex Inc. v. Ontario (Minister of Health) (1996), 66 C.P.R. (3d) 81 (Ont. Div. Ct.) - price regulation; pharmaceutical manufacturer’s application for price increase denied on grounds that the increased prices for such products were neither used in the marketplace nor in the best interest of consumers.

Helman v. Gertner (1990), 39 O.A.C. 42 - consumer protection; personal service executory contract exceeding $50.00  must include name and address of seller and buyer; otherwise seller will have no remedy for breach.

Belanger v.  686853 Ontario Inc. (1990), 74 O.R. (2d) 114 - consumer protection; Ontario New Home Warranties Plan Act; consumers entitled to sue administrative body for failure to inform of all methods available to appeal an unfavourable decision of the body for compensation for defective home.

R. v. Sears Canada Inc. (1989), 28 C.P.R. (3d) 500 - misleading advertising; fine for violation should be sufficient to ensure it is not merely a licence fee.

R. v. Simpsons Ltd. (1988), 25 C.P.R. (3d) 34 - misleading advertising; promotion cards with tear-off tabs represented 10-25% savings available; 90% of cards having only 10% discount; false representation.

R. v. Halpert (1984), 48 O.R. (2d) 249 - weights and measures; offering for sale gasoline by litre and gallon prohibited under Act; Act prescribing sealing of pumps if gas not sold by litre; provisions not in violation of Charter sections 7 & 8; recourse available for relief.

Armstrong Commercial Investigators of Can. Ltd. v. Turner (1975), 9 O.R. (2d) 284; referred to, Irvine v. Canada (Restrictive Trade Practices Commission), [1987] 1 S.C.R. 181 (S.C.C.) - collection agencies; administrative body may order investigation for suspected contravention; investigation rights not a penalty for the contravention.

Atlantic
LeBlanc v. Marson Canada Inc. (1995), 146 N.S.R. (2d) 392 (N.S.C.A.) - product labelling; consumer injured by chemical hardener when tube burst; no instructions for use or warning of safety hazard on package; manufacturer liable for damages.

R. v. Multitech Warehouse Direct Inc. (1992), 119 N.S.R. (2d) 52 - misleading advertising; accused found not guilty of misleading the public when it offered free flights to various destinations in their advertising; the average person test applied to this free offer.

Penney v. Brett Pontiac Buick G.M.C. Ltd. (1990), 97 N.S.R. (2d) 209 - consumer protection warranty of fitness; car purchased “as is” with defective transmission not reasonably durable as defined in Act.

Savin Can. Inc. v. Wood (1986), 72 N.B.R. (2d) 206 - consumer protection legislation; manufacturer seller dishonouring warranty to repair given by dealer; Act deeming warranty to be given by manufacturer inapplicable as goods not “consumer products” as defined by Act.

J.F. Currie & Associates v. Registrar of Direct Sellers (1986), 60 Nfld. & P.E.I.R. 355 - itinerant sellers; Registrar having power to issue licences with reasonable conditions attached regarding representations which may or may not be made to public.

R. v. Kenanna Industs. Ltd. (1984), 58 N.B.R. (2d) 190 - itinerant sellers - business practices; telephone solicitation selling exempt from licensing requirements of Act; direct selling defined as “in person.”

Federal
Re ICN Canada Ltd. (1997), 71 C.P.R. (3d) 532 (Canadian Patented Medicine Prices Review Board) - pricing policy; drug producer exceeding maximum allowable price under regulation; price quadrupled over two year period; no competing product existed.

Burns Foods Ltd. v. R. (1982), 21 B.L.R. 10; affirmed (1984), 1 C.P.R. (3d) 143 - product labelling; approval of trade mark withdrawn after manufacturer of food products marketing other products under mark which had been approved for limited products; no loss-of-sales action allowed after misrepresentation; judicial review refused.

RESTRICTIVE  TRADE  PRACTICES

Canada (Director of Investigation & Research) v. Tele-Direct (Publications) Inc. (1997), 73 C.P.R. (3d) 1 (Competition Tribunal) - activity lessening competition; publisher of telephone advertising directories found guilty of tied-selling of advertising space in directories to other advertising services and of refusing to accept business from competing agents on behalf of customers. 

Sony du Canada Ltee v. Multitech Warehouse Direct (1993), 49 C.P.R. (3d) 348 (Que. S.C.); leave to appeal granted (1993), 50 C.P.R. (3d) 204 (Que. C.A.)  - unfair competition: bait and switch; electronics retailer offering Sony products at low prices but then denigrating product quality and reputation and attempting to sell customers more expensive competing products; injunction granted prohibiting retailer from selling Sony products.

R. v. Fuel Base Industries Inc. (1992), 4 Alta. L.R. (3d) 188 - misleading advertising/pyramid scheme; pyramid scheme for sale of fuel saving device; device not performing up to marketed claims; excessive profit per unit; heavy fine imposed for deterrence.

Canada (Director of Investigation & Research) v.  NutraSweet Co. (1990), 32 C.P.R. (3d) 1 - lessening of competition; abuse of dominant position; exclusive dealing; tied selling; Canadian supplier attempting to influence customers to import product still protected by foreign patent.

Lake Ontario Cement/Ciment Lac Ontario Ltee v. Canada (Director of Investigation & Research) (1990), 32 C.P.R. (3d) 93 - search and seizure powers; certain documents seized over 12 year investigation not within scope of warrant; unless offence committed pertaining to documents applicant entitled to their return.

Chrysler Canada Ltd. v. Canada (Competition Tribunal) (1990), 2 F.C. 565; reversed, [1992] 2 S.C.R. 394 (S.C.C.) - enforcement of orders; finding at trial that tribunal not authorized to punish non-compliance with orders as contempt but, rather, as criminal offence with prosecution; decision reversed on appeal.

Alex Couture Inc. v. Canada (Procureur General) (1990), 47 B.L.R. 154; reversed (1991), 83 D.L.R. (4th) 577 (Que. C.A.) - constitutionality of Competition Act & Tribunal; at trial structure of tribunal found unconstitutional as constituted with lay members; merger dissolution provisions violate Charter freedom of association; decision reversed on appeal; leave to appeal to S.C.C. refused.

R. v. Sears Canada Inc. (1989), 28 C.P.R. (3d) 500 - misleading advertising; fine must be sufficient not to be mere licence fee; although conviction based on single advertisement accused had prior convictions.

R. v. Sears Canada Inc. (1989), 28 C.P.R. (3d) 248 - misleading advertising; advertised price included "basic installation"; further labour of $500.00 required; reasonable interpretation that all labour included.

R. v. Shell Canada Products Ltd. (1989), 24 C.P.R. (3d) 501 - resale price maintenance; supplier using threats and terms of terminable lease with gas station owner to raise prices; lack of corporate of price maintenance policy irrelevant; leave to appeal refused by Man. C.A. (1990), 29 C.P.R. (3d) 32.

Canada (Director of Investigation & Research) v. Chrysler Canada Ltd. (1989), 27 C.P.R. (3d) 1; affirmed (1991), 38 C.P.R. (3d) 25 (Fed. Ct. - Appeal Div.) - refusal to supply; supplier ceasing to supply purchaser for further export; purchaser incurring loss by obtaining goods from alternate supplier; order to resume supply; reviewable activity; leave to appeal to S.C.C. refused.

R. v. Simpsons Ltd. (1989), 25 C.P.R. (3d) 43 - misleading advertising; single day promotion misleading; corrected; fine of $100,000.00  to deter and eliminate profit from action; competitor’s victims not customers.

R. v. Wholesale Travel Group Inc. (1989), 63 D.L.R. (4th) 325; affirmed (1991), 84 D.L.R. (4th) 161 (S.C.C.) - misleading advertising; requirement that advertiser promptly correct printed price error and show diligence in doing so violates sections 7 and 11 of Charter; requires admission of wrongful act; denies presumption of innocence; judicial review refused.

Westfair Foods Ltd. v. Lippens Inc., [1990] 2 W.W.R. 42 - right to civil action; action commenced under provisions of the Act for relief from violation of Act; claim alleging loss due to supplier's refusal to supply based on resale price and conspiracy; leave to appeal to S.C.C. refused.

Hurtig Publishers Ltd. v. W.H. Smith Ltd. (1989), 99 A.R. 70 - lessening of competition; sales effected with 2 comparable purchasers at same time at different prices; one sale represented exercise of option granted 4 years previously; not discriminatory pricing since not sale at same time.

Canada (Director of Investigation & Research) v. Imperial Oil Ltd. (1989), 45 B.L.R. 1 - mergers; consent order of Competition Tribunal denied as merger having strong anti-competitive affect in Atlantic provinces  ; some divestment required but implementation terms vague.

R. v. Must de Cartier Canada Inc. (1989), 45 B.L.R. 167 - resale price maintenance; international distributor pressuring Canadian seller not to promote product at low price; found to be legitimate attempt to protect domestic trade mark.

Canada v. R. L. Crain Inc. (1988), 22 C.P.R. (3d) 462 - bid rigging; first offence although arrangement in effect for several years; $200,000.00 fine.

R. v. Fitopco Inc. (1988), 22 C.P.R. (3d) 41 - misleading advertising; offering bargain membership prices; no evidence of charging regular price; insufficient evidence of market prices; acquitted.

R. v. Canadian Tire Corp. (1987), 16 C.P.R. (3d) 465; not followed, R. v. Envirosoft Water Inc. (1995), 29 Alta. L.R. (3d) 338 (Alta. Prov. Ct.) - misleading advertising; representations made in product catalogue as to performance; made without adequate testing; no due diligence defence available.

R. v. Boivin (1986), 28 C.C.C. (3d) 129 (Que. C.A.); applied, R. v. M. (P.J.), Docket (1988) CA008925 (B.C.C.A.) - pyramid sales; scheme selling membership cards for merchant discounts; sales agents required to recruit additional agents; entitlement to “sub-agents’s” commission.

R. v. Shaklee Can. Inc. (1985), 59 N.R. 147; affirmed (1988), 84 N.R. 385 (S.C.C.) - pyramid sales; distributors able to obtain goods only through supervisor; distributors able to become supervisors upon payment to supervisor of commission based on own sales staff results; result to overpopulate market with sellers; scheme prohibited; judicial review refused.

INSURANCE  LAW 

Insurance Principles

British Columbia
Gecho v. BCAA Insurance Corp., [1997] I.L.R. I-3470 (B.C.C.A.) - insurable interest; wilful acts; estranged husband set fire to home still occupied by both himself and wife; home registered to wife; insurer not liable to indemnify since husband’s act excluded coverage if property destroyed by owner or spouse living in same household.

Smoluk v. Insurance Corp. of British Columbia (1993), 14 C.C.L.I. (2d) 1 - duty of insured; insurer unable to deny claim for payment where insured victim of hit-and-run accident makes reasonable efforts to find perpetrator.

Wendeb Properties Ltd. v. Elite Insurance Management Ltd., [1990] I.L.R. 1-2573 - change in risk; insured contemplating renovations to building; some materials had been delivered but no work begun; building destroyed by fire; insurer's refusal to pay proceeds overcome by insured's argument that no material change in risk had occurred.

Armstrong v. North West Life Insurance Co. of Canada (1990), 46 C.C.L.I. 18 - life insurance; creditor with insurable interest obtaining policy on debtor; debtor misrepresenting information on application; insurer refusing to pay; policy void as creditor accepting risk of debtor's misrepresentation even though unaware.

Farrell Estates Ltd. v. Canadian Indemnity Co. (1990), 45 B.C.L.R. (2d) 223 - indemnity; insurer not entitled to all rights of recovery via subrogation from third party where insurer does not assume full liability for loss; insured also has right of recovery.

Canadian Pacific Ltd. v. Base-Fort Security Services (B.C.) Ltd. (1989), 40 B.C.L.R. (2d) 107 - insurable interest; company providing security services to building site having no insurable interest in site; no expected pecuniary loss as result of damage or loss to property.

British Columbia Resources Investment Corp. v. Protection Mutual Insurance Co., [1990]  I.L.R. 1-2569 - salvage & abandonment; owner of mine seeking insurance for equipment sealed in mine due to risk of explosion; mine sealed on advice of experts; insurer compelled to pay; insured acted reasonably.

Prairies
Yang v. Canadian Lawyers’ Insurance Assn. (1997), 147 D.L.R. (4th) 31 (Alta. C.A.) - lawyer made negligent business investment for several immigrant clients; insured lawyer’s liability limit did not apply to harmed investors as a group, rather each investor entitled to the maximum limit of $1 million.

Patus v. Zurich Insurance Co. (1993), 16 C.C.L.I.  (2d) 1 - extent of risk; homeowner's policy provided coverage for personal property while temporarily removed from home; goods destroyed in transit during move to new home not covered by policy as they were permanently removed from the home location. 

Jones v. Trans America Life Insurance Co. of Canada (1993), 13 Alta. L.R. (3d) 149; affirmed (1996), 38 Alta. L.R. (3d) 91 (Alta. C.A.) - premium; insured making late premium payments but life insurer accepting even after contractual lapse period; insurer required to pay benefits where insured died after lapse period; judicial review refused. 

Dueck v. Manitoba Mennonite Mutual Insurance Co. (1992), 11 C.C.L.I.  87; affirmed (1993), 13 C.C.L.I. (2d) 155 ( Man. C.A.) - agent's negligence; insured changing insurers and requesting coverage against specific event; agent could not provide requested coverage but failed to inform insured who failed to read policy; agent liable when benefits denied upon occurrence of event; judicial review refused.

McNicol v. Insurance Unlimited (Calgary) Ltd. (1992), 5 Alta. L.R. (3d) 158 - agent's negligence; agent failing to give accurate instructions to insurer; agent solely liable to insured for loss arising out of flood which was negligently omitted from coverage.

Walker v. Economical Mutual Insurance Co. (1992), 7 C.C.L.I. (2d) 27 - no-fault auto insurance; policy providing benefits for “reasonable expenses for necessary medical treatment”; massage therapy deemed to be covered.

Reid Crowther & Partners Ltd. v. Simcoe & Erie General Insurance Co. (1991), 47 C.C.L.I.  309; additional reasons at (1991), 73 Man. R. (2d) 128 - liability insurance; professional engineering firm negligent in supervising construction project; additional damages discovered after policy expired; insurer liable for coverage since all damages flowing from same earlier act of negligence.

Gilbralter General Insurance v. L.E. Yingst Co., [1991] I.L.R. 1-2687 - agent's negligence; agent failing to insert statutory limitation period for claims clause into policy; claim made out of time; insurer liable on claim; action by insurer against agent dismissed.

Cruz v. Canada Life Assurance Co. (1990), 48 C.C.L.I.  73 - accident and sickness; physician suspended from practice for molesting female patients; claim for disability payment on basis of depression; payment denied as lost income caused by suspension not depression.

McLaughlin & Sons Ltd. v. Zurich Insurance Co., [1990] I.L.R. I-2555 - alteration of contract of insurance; under legislation, time for termination of contract by insurer governed by statute regardless of contract terms; termination to begin on day after receipt of termination notice at addressee's post office.

Lowry v. Eaton/Bay Insurance Co. (1987), 53 Alta. L.R. (2d) 1 - effect of statutory conditions; Alberta Insurance Act providing that statutory conditions must appear on policy to be enforced by insurer; not valid on renewal certificate unless attempt made on face of certificate to incorporate into policy.

Acklands Ltd. v. Canadian Indemnity Co., [1985] 4 W.W.R. 71 -  employer's liability insurance; not covered for claims of wrongful dismissal from former employees; policy of indemnity intended to cover unfortunate loss not result of deliberate actions.

Ontario
Fox v. Excel Insurance Management Ontario Inc., [1997] I.L.R. I-3421 (Ont. C.A.) - express conditions; material facts; personal-use boat stolen from commercial boat sales lot; policy excluded indemnification if no forcible entry used in theft; insured neglected to inform insurer of change in business location from locked building to open sales lot.

Lento v. Castaldo (1993), 12 O.R. (3d) 321; affirmed (1993), 15 O.R. (3d) 129 - no-fault auto insurance; considerations in determining whether claimant passes threshold test to bring action outside no-fault insurance scheme; judicial review refused.

Zurich Insurance Co. v. Ontario (Human Rights Commission) (1992), 9 O.R. (3d) 224 (S.C.C.) - premiums; practice of charging higher premiums to young, single, male drivers is based on bona fide principle of assessment of risk and does not offend human rights.

McCormick v. Dickson, [1992] I.L.R. 1-2818 - change in risk/automobile insurance; insured changing use of personal vehicle to pizza delivery; insurer failing to cancel policy upon learning of change; insurer liable to indemnify insured after accident.

Vrbancic v. London Life Insurance Co., [1991] I.L.R. 1-2676; reversed, [1995] I.L.R. 1-3251 (Ont. C.A.) - non-disclosure; insured providing truthful information in response to agent's questions for life insurance application; agent completing form; insured failing to disclose earlier medical treatment; at trial insurer unable to avoid payment for misrepresentation on insured's death; decision reversed on appeal.

Sultana v. Vasconez, [1990] I.L.R. 1-2657 - automobile insurance; failure to comply with requirement to notify insurer of acquisition of new vehicle; right to claim not saved by statutory provision that imperfect compliance will entitle to payment; non-compliance not imperfect compliance.

Peters v. Commonwealth Insurance Co., [1990] I.L.R. 1-2649 - fire insurance; policy requiring insured to rebuild with dispatch; insurer delaying arrangements for interim financing; insurer prohibited from limiting payment for delay.

North Waterloo Farmers Mutual Insurance Co. v. Allen, [1990] I.L.R. 1-2629 - adjusters; adjuster promising insured claim would be paid; insurer refusing but later settled claim with insured; adjuster not liable to insurer since no causal connection between promise and settlement; no harm to insurer's defense to payment.

Masson v. Scottish & York Insurance Co. (1990), 37 O.A.C. 298 - no-fault auto insurance; expense claimed by injured insured for rehabilitation equipment; under standard policy insured not covered for cost of equipment unless both parties' medical advisors agree it is necessary.

London Life Insurance Co. v. Raitsinis, [1990] I.L.R. 1-2568; applied, Fortin v. Li (1992), 72 B.C.L.R. (2d) 231 (B.C.S.C.) - indemnity and subrogation; where policy relies on occurrence of event to trigger payment it is not a policy of indemnity; only indemnity where payment conditional on event and proof of loss; subrogation applies only to indemnity.

Firestone Canada Inc. v. American Home Assurance Co., [1989] I.L.R. 1-2403 - agent of insurer or insured; product promotion warranty insured; insurer liable to pay out on product returned by purchasers to insured; insured liable to pay premiums on total sales; agent for insurer having this understanding regardless of insured's own interpretation.

Atlantic
Earl A. Redmond Inc. v. Blair LaPierre Inc. (1995), 27 C.C.L.I. (2d) 201 (P.E.I. T.D.) - subrogation; general building contractor received compensation from insurer for fire damage at building site; insurer prohibited from seeking subrogation from contractor on grounds of vicarious liability due to negligence of its subcontractor in starting fire.

Gaudet v. Co-operators Insurance Co. of Canada (1993), 17 C.C.L.I. (2d) 185 - no-fault auto insurance; criteria to determine whether insured was in fact employed at time of accident to establish level of benefit entitlement; insured temporarily laid-off from fishing business.

B & G Groceries Ltd. v. Economical Mutual Insurance Co. (1992), 111 N.S.R. (2d) 214; affirmed (1992), 116 N.S.R. (2d) 308 (N.S.S.C. - Appeal Div.) - fraud of insured; after robbery at insured's store insurer claimed that loss resulted from insured's scheme to defraud insurer or negligence in failing to secure premises; insurer unable to substantiate claim after suspect admitted to theft; judicial review refused.

Savoie v. Co-operators General Insurance Co. (1992), 124 N.B.R. (2d) 169 - insurable interest; mother being registered owner of son's car and making bank loan payments on his behalf; mother had no insurable interest in car.

Leger v. Belliveau (1990), 107 N.B.R. (2d) 383 - insurer's right to defend insured; negotiation and assistance provided by insurer to insured defendant not admission of liability of insured.

Pittman v. Manufacturers Life Insurance Co. (1990), 47 C.C.L.I. 25 - agent's negligence; insurer unable to locate forms of insured's group life coverage; insured seeking payment on death of spouse; insurer jointly liable with insured's employer for coverage; employer acting as agent in collecting forms for insurer; leave to appeal refused by Nfld. C.A. (1991), 80 D.L.R. (4th) 634.

Mercuri v. Imperial Life Assurance Co. of Canada, [1990] I.L.R. 1-2660; applied, Tarrant v. Manufacturer’s Life Insurance Co. (1995), 134 Nfld. & P.E.I.R. 91 (Nfld. S.C.) - sickness and accident; barber with low aptitude test scores and minimal education; surgery rendering continuation of employment severely painful; insurer liable for total disability benefits as likelihood of other employment low due to lack of skills.

Rollo v. Belair Insurance Co./Cie d'Assurances Belair, [1990] I.L.R. 1-2662 - fire insurance; insurable interest; true owners refused coverage; attempted to show insurer that title transferred to acceptable party; title never transferred; coverage granted to new owner; insurer held not liable as new "owner"  having no insurable interest.

L.G. Trask Agency Ltd. v. Nickerson (1989), 96 N.S.R. (2d) 1 - change in risk; under legislation insurer not entitled to increased premium upon a change in risk without prior agreement; may continue at current premium or cancel.

Re Simmons, [1991] I.L.R. 1-2678 - misrepresentation; misleading information in contract for automobile insurance as to principal driver; contract voidable between contracting parties; third party successfully seeking damages under public liability policy.

Motor Vehicles

Critch v. Burton (1990), 84 Nfld. & P.E.I.R. 341 - motor vehicle legislation (Newfoundland); victim struck and injured by uninsured snowmobile driver; provincial recovery fund liable to compensate when negligent driver uninsured; snowmobile falling under interpretation of motor vehicle.

Quebec (Regie de l'assurance automobile) c. Brown (1989), 39 C.C.L.I. 112; reversed (1990), 2 C.C.L.I. (2d) 306 (N.B.C.A.) - motor vehicle legislation (New Brunswick); Quebec residents injured in N.B.; Quebec fund reimbursed Quebec residents; fund entitled to sue N.B. resident defendants in victim's names only; N.B. Act providing Quebec resident not entitled to claim more than entitlement in Quebec; trial decision reversed on appeal.

THE LAW OF NEGOTIABLE INSTRUMENTS

Cheques and Promissory Notes

Michaud et al. v. Caisse populaire Notre-Dame de Lourdes ltee (2001), 636 A.P.R. 63 (N.B.Q.B.) - cheques; postdated, countermanded; plaintiff’s postdated cheque was negotiated to holder in due course, then paid before date and before countermand. Countermand of no effect as against holder in due course, entitled to payment.

Royal Bank v. Nahorney Estate (1997), 153 Sask. R. 87 (Sask. Q.B.) - promissory note; defences; undue influence, capacity and consideration defences failed because plaintiff had no knowledge of defendant’s illness which might have given rise to undue influence or lack of capacity; payment ordered.

Newell v. Royal Bank (1997), 147 D.L.R. (4th) 268 (N.S.S.C.) - defences to payment; forgery; wife forged cheques; bank told husband it would refrain from prosecuting wife if he accepted responsibility in writing to honour forged cheques; only consideration given to husband was bank’s illegal promise not to prosecute wife; contract illegal and unenforceable.

Citizens Trust Co. v. Hongkong Bank of Canada (1991), 85 D.L.R. (4th) 762 - certified cheques; forged cheque presented for certification; on later discovery of forgery, certifying bank dishonoured cheque; certification is equivalent to acceptance; acceptance precludes use of forgery as a defence against payee in the face of negligent acceptance.

Clansmen Resources Ltd. v. Toronto Dominion Bank (1990), 43 B.C.L.R. (2d) 273 - cheques: bank's obligation to drawer; where bank paying out drawer's funds contrary to explicit instructions, bank liable to drawer for full amount; improper payment not extinguishing indebtedness of bank to drawer customer.

Red River Forest Products Inc. v. Ferguson, [1991] 1 W.W.R. 749; additional reasons, [1992] 3 W.W.R. 235 - promissory notes: holder in due course; subsequent holder of note with knowledge of title defect not holder in due course; note given to pay gambling debts; illegal consideration; leave to appeal to S.C.C. refused.

Midland Doherty Ltd. c. Banque Royale du Canada, [1990] R.J.Q. 121 - cheques: bank's obligation to payee; cheques payable to payee creditor ultimately dishonoured by drawer's bank; lengthy delay; payee crediting drawer against debt by cheque in meantime; drawer's bank liable for amount of loan credit given by payee since payee could have stopped payment on cheque if had knowledge about original dishonourment in time.

Royal Bank v. Cramer (1990), 73 O.R. (2d) 677 - promissory notes: filling-in blanks; bank filling-in interest rate not amounting to alteration sufficient to raise defence to payment; maker signing notes and returning to bank for completion; dispute as to interest rate.

W.P.P.C.  Investments Corp. v. McKay (1990), 84 Sask. R. 130 - cheques: stop payment; order by drawer to stop payment not affecting holder in due course; entitled to seek payment from drawer and original payee who negotiated cheque to holder in due course.

Price v. Boivin (1989), 104 N.B.R. (2d) 47 - cheques: action by holder; identifying purpose of payment on cheque not making payment conditional; successful claim for payment on dishonoured cheque.

Canadian Imperial Bank of Commerce v. Bank of Credit & Commerce Can. (1989), 66 Alta. L.R. (2d) 134 - cheques: forgery; forged name of payee with initials; clear material alteration; cashing bank's endorsement guaranteeing previous endorsements; drawee bank able to recover from cashing bank.

Ravcor Refrigeration Inc. c. Toronto Dominion Bank, [1989] R.R.A. 308 - cheques: forgery; in-house accountant forging cheques for 6 months; bank failing to verify signatures; victim company failing to check monthly statements; forgeries apparent from statements; company partially successful for last 2 months recovery.

Honeywell Ltd. v. Sherwood Credit Union Ltd. (1989), 58 D.L.R. (4th) 249 - certified cheques; certification at drawer's request; bank failing to remove funds from drawer's account; payee losing cheque; claim for payment successful against bank and drawer jointly.

Iraco Ltd. v. Staiman Steel Ltd. (1986), 54 O.R. (2d) 488; affirmed (1987), 62 O.R. (2d) 129n (Ont. C.A.) - cheques: failure of consideration; goods sold and paid for by cheque; goods faulty; drawer stopping payment and claiming damages; damage claim not defence to action on the cheque; judicial review refused.

Bank of Nova Scotia v. Lam (1986), 72 A.R. 190 - cheques: action by holder; holder entitled to claim from maker and payee; both jointly and severally liable to subsequent holder.

Bank of Nova Scotia v. Edwards (1981), 126 D.L.R. (3d) 615 - cheques: negotiation; cheque to pay gambling debts; notation on back of cheque “re gambling loss”; claim by clearing bank when cheques N.S.F.; ordinary banking practice to examine only front of cheque; no prior knowledge attributed to bank as holder in due course.

Bills of Exchange

Canadian Imperial Bank of Commerce v. Schirmer (1997), 31 O.R. (3d) 645 (Ont. Ct. Gen. Div.) - liability to payee; loss of bill; company deposited cheque drawn in its favour at bank; bank lost cheque; company requesting indemnity; identity of drawer questionable, either shareholder personally or foreign customer; company unable to replace cheque; bank instituting action for replacement of cheque.

Canadian Imperial Bank of Commerce v. Morgan (1993), 11 Alta. L.R. (3d) 90 - promissory notes: validity; financing note for car purchase permitted all parties, on notice, to extend time for payment of note; note not a promissory note as not unconditional promise to pay; contingency of extension need not arise, possibility that it could render note conditional.

Bank of Nova Scotia v. Dunphy Leasing Enterprises Ltd., [1992] 1 W.W.R. 577; affirmed, [1994] 5 W.W.R. 609 (S.C.C.) - promissory notes: time for payment (sufficiency); demand note for five million dollars called by bank with 20 hours given for repayment; reasonableness of time for repayment on demand is a question of each situation on its own merits; judicial review refused (appeal on other grounds of BNS v. Dunphy below).

Bank of Nova Scotia v. Dunphy Leasing Enterprises Ltd. (1990), 105 A.R. 161; reversed, [1992] 1 W.W.R. 577 (Alta. C.A.) - promissory notes: discharge; finding at trial that material alteration does not discharge the debt unless significant advantage to lender accomplished through alteration; decision reversed on appeal.

Gold Star Equity v. Toronto Dominion Bank (1991), 113 A.R. 18 - promissory notes: time for payment (sufficiency); demand note for $2,430 called by bank with one hour given for repayment; debtor sued; while time for payment may be unreasonable, recovery is first premised on damage; debtor suffered no loss through conduct of bank.

Lafreniere v. Leduc (1990), 66 D.L.R. (4th) 577 - promissory notes consideration; note given in connection with separate agreement containing independent terms of performance; payment of note not conditional on completion of performance of other contract; note separate; enforceable instrument.

Barclay Construction Corp. v. Bank of Montreal (1989), 41 B.C.L.R. (2d) 239 - bills of exchange: presentment; bank dishonouring cheques on overdrawn account of drawer; bank sending demand for payment of credit line to drawer and notices to drawer's debtors; bank not liable for damages to drawer and not required to notify prior to dishonouring.

Copy Cats v. Rosney (1989), 62 Man. R. (2d) 308 - bills of exchange: consideration; in order to maintain and succeed in claim for payment on dishonoured cheque must be consideration from payee to drawer; here consideration amounted to agreement to delay presentation.

Walker v. Yakubchuk (1989), 74 Sask. R. 115 - promissory notes: validity; failure to connote a fixed and determinable time for payment or to specify payment on demand results in demand note.

Blanchard v. Bank of Montreal, [1990] 1 W.W.R. 682; applied, Cavell Developments Ltd. v. Royal Bank, [1991] 4 W.W.R. 266 (B.C.C.A.) - promissory notes: makers; note setting out fixed rate of interest; bank debiting floating rate for several years; floating rate considerably higher; bank disagreeing as to rate agreed upon; maker successfully claiming difference in interest paid and fixed rate owed.

Alta. Treasury Branches v. Smith (1989), 67 Alta. L.R. (2d) 357 - promissory notes: validity; interest on note expressed as prime rate plus 2%; maker arguing note void for uncertainty regarding sum payable; prime rate easily found weekly; note not too vague; enforceable.

National Bank of Canada v. Anemi (1988), 39 B.L.R. 108 - promissory notes: holders; where holder in “close connection” with payee not entitled to status of holder in due course; Act does not designate “close connection” principle for non-consumer purchase cases.

First National Bank of Oregon (First Interstate Bank of Oregon, N.A.) v. A.H. Watson Ranching Ltd. (1984), 34 Alta. L.R. (2d) 110 - promissory notes: illegal consideration; maker of note obtaining bank loan and another bank's guarantee based on fraud; indebted bank not prohibited from suing on note since did not deceive other bank to obtain guarantee.

Copenhagen Handelsbank A/S v. Peter Makos Furs Ltd. (1984), 46 C.P.C. 21 - bills of exchange: holders; in absence of fraud holder presumed a holder in due course; free from title defects and personal defences bill not invalid if not addressed to bank as holder; acceptance of bill must be qualified if negotiability intended to be restricted.

Royal Bank v. Mahoney (1982), 38 Nfld. & P.E.I.R. 179 - promissory notes: mistake; non-est factum denied where maker unable to show no knowledge of character of document signed; defence not valid where character known but effect not fully understood.

Williams & Glyn's Bank Ltd. v. Belkin Packaging Ltd. (1981), 28 B.C.L.R.  96; affirmed, [1983] 1 S.C.R. 661 (S.C.C.) - promissory notes: negotiation; notes having references on face and restrictions regarding negotiability; bank's knowledge of restrictions preventing dealing as holder in due course; constituting defects in title; judicial review refused.

Agrios v. Mediavision Inc. (1981), 18 Alta. L.R. (2d) 77; applied, Bank of British Columbia v. Coopers & Lybrand Ltd. (1984), 59 B.C.L.R. 92 (B.C.S.C.) - promissory notes: consideration; benefit of tax advantage to promisee not constituting consideration flowing from promisor to promisee; tax advantage alone is failure of consideration.

Canadian Imperial Bank of Commerce v. Perrault, [1980] 6 W.W.R. 759 - consumer notes; where cash purchase made note not requiring “consumer purchase” notation; seller and lender dealing at arm’s length; bank entitled to succeed in claim on note.

MacMillan v. MacMillan (1977), 76 D.L.R. (3d) 760 - promissory notes: discharge; verbal expression of intention to forgive debt subject to promissory note; not valid as discharge unless consideration given for forgiveness or by deed.

THE  LAW  OF  LAND  TRANSACTIONS

Interests in Land  

British Columbia
Zelmer v. Victor Projects Ltd. (1997), 147 D.L.R. (4th) 216 (B.C.C.A.) - equitable easement; landowner adjacent to development site gratuitously agreed to grant easement for reservoir on his property once reservoir constructed by developer and approved by him; landowner refusing to grant easement once reservoir constructed; court ordered equitable easement.

Mohawk Property Corp. v.  392742 B.C. Ltd. (1991), 15 R.P.R. (2d) 249 - fixtures; nature of business sign requiring fastening to concrete footings; fastening of temporary nature; sign remaining chattel not fixture.

GTE Sylvania Canada Ltd. v. British Columbia Transit (1991), 53 B.C.L.R. (2d) 83 - expropriation valuation; any increase in value of non-expropriated remainder not to be considered in determining appropriate value for expropriated land.

Peace Portal Properties Ltd. v. Surrey (District) (1990), 50 M.P.L.R. 34 - riparian rights; stream flooding golf course resulting from municipality approved development; damages awarded from municipality to golf course.

Casamiro Resource Corp. v. British Columbia (Attorney General) (1990), 43 L.C.R. 246; affirmed (1991), 45 L.C.R. 161 (B.C.C.A.) - expropriation compensation; owner of mineral rights entitled to compensation when government prohibiting further exploration and exploration permits; judicial review refused.

A.L.M. Investments Ltd. v. Strata Plan NW 2320 (Owners) (1989), 4 R.P.R. (2d) 275 - encroachments; nominal damages awarded where final phase of condo project encroaching upon earlier phase of property; when all phases complete one condo corporation to own entire project and interim lot lines to disappear.

London Drugs Ltd. v. Truscan Realty Ltd. (1988), 3 R.P.R. (2d) 60 - restrictive covenant; shopping mall lease; supermarket covenanting that premises to be used solely as supermarket; landlord covenanting with drugstore to restrict any other pharmacies; supermarket's in-store pharmacy violating restrictive covenants.

Canadian Imperial Bank of Commerce v. Muntain, [1985] 4 W.W.R. 90 - joint tenancy; property transferred to surviving joint tenant upon death of other joint tenant; judgement creditor of deceased joint tenant unable to sever deceased's interest for sale.

Kwan v. Kinsey; Morisseau v. Kinsey (1979), 15 B.C.L.R. 31 (B.C.S.C.); not followed, Hermanson v. Martin, [1987] 1 W.W.R. 439 (Sask. C.A.) - Land Titles Assurance Fund; landowner entitled to compensation from Fund where valid interest of mortgagee in property was obtained by another party fraudulently mortgaging landowners's interest; mortgagee making valid claim against landowner.

Prairies
Morsky v. Harris (1997), 155 Sask. R. 193 (Sask. Q.B.); reversed (1998), 168 Sask. R. 27 (Sask. C.A.) - homesteads; specific performance; joint tenant of property being sold refused to complete transaction on grounds that it would transfer statutory homestead rights to purchaser; purchaser sought specific performance to force sale; joint tenant’s portion of property severable from remainder thus preserving homestead right on that portion; sale permitted for remainder. On appeal, judgement was reversed, concluding agreement was unenforceable due to joint tenant’s portion, and would require court to apportion price, which it refused to do.

Kuzyk v. Hook Outdoor Advertising (1993), 138 A.R. 238 - fixtures; fixed but removable outdoor sign for advertising does not constitute a fixture and was not sold together with property.

Glenlea 75 Servicentre Ltd. v. Manitoba (Department of Highways & Transportation) (1992), 49 L.C.R. 142 - expropriation; landowner entitled to damages for loss of goodwill in business after expropriation of part of business property.

Sexsmith v. Manitoba (Department of Natural Resources) (1991), 48 L.C.R. 152 - expropriation; government liable to landowner for damages for disturbance of farming business as a result of expropriation; valuation based on best use of land.

Heddinger v. Calgary (City) (1990), 44 L.C.R. 37 - expropriation valuation; land's potential value as future development site used as strong factor in determining compensation for expropriation.

Hage v. Calgary (City) (1990), 44 L.C.R. 180 - expropriation valuation; compensation based on market value sale price of adjoining land with similar characteristics; expenses for relocation and disturbance granted.

Keystone Ford Sales Ltd. v. Manitoba (Department of Government Services) (1990), 44 L.C.R. 239 - business disturbance damages; making request for financial statements of claimant not unreasonable.

Petro-Canada Inc. v. Shaganappi Village Shopping Centre Ltd. (1990), 76 Alta. L.R. (2d) 162 - easements; easement created by express contract not exempt from registration under Land Titles legislation in order to preserve the interest.

Canada Cement Lafarge Ltd. v. Manitoba, [1991] 1 W.W.R. 272 - Crown reservation of minerals; owner of lands mining limestone and paying royalty to Crown; owner seeking declaration that limestones not “minerals”; argument rejected.

Shelf Holdings Ltd. v. Husky Oil Operations Ltd. (1989), 65 Alta. L.R. (2d) 300 - certificate of title:  Land Titles; an unregistered easement not appearing in certificate of title given to purchaser; purchaser having actual knowledge of interest; rights of easement preserved; leave to appeal to S.C.C. refused.

Shell Canada Resources Ltd. v. Lozeron (1987), 37 L.C.R. 298 - surface rights compensation; owner entitled to compensation for loss of use or land value, not both; based on market value not value to owner.

Ontario
Berry v. Indian Park Assn. (1997), 33 O.R. (3d) 522 (Ont. Ct. Gen. Div.); affirmed (1999), 44 O.R. (3d) 301 (Ont. C.A.) - restrictive covenants; covenants registered on title required lot owners to join association and pay dues; covenants not enforceable; restrictive covenants must fall with recognized categories at law to bind the land and landowner.

Johnson Cartage (Sudbury) Ltd. v. Sudbury (Regional Municipality) (1992), 48 L.C.R. 277 - expropriation; "best use" of land prior to expropriation is proper basis for valuation and should not consider the devaluing effect of neighbouring property being a landfill site.

Masae Ltd. v. Metropolitan Toronto (Municipality) (1992), 49 L.C.R. 1; applied, L’Abri B.C. Ltd. v. Abbotsford School District No. 34 (1994), 52 L.C.R. 161 (B.C. Expropriation Compensation Board) - expropriation;  in assessing the best use of property for valuation purposes, that use must be reasonably likely to occur and not merely a possible use.

Lieding v. Ontario (1991), 15 R.P.R. (2d) 54 - Crown reservation of trees; subsequent holder of fee arguing Crown reservation applying only to trees in existence at time of Crown grant; argument rejected.

Ally v. Harding Addison Properties Ltd. (1990), 14 R.P.R. (2d) 244; applied, Dinicola v. Huang & Danczkay Properties (1996), 2 R.P.R. (3d) 267 (Ont. Ct. of Justice - Gen. Div.)  - creating estates on conditions precedent; condition terminating agreement of purchase and sale if declaration and description not registered within specified time; true condition precedent outside control of parties.

Garont Investments Ltd. v. Dodds (1990), 13 R.P.R. (2d) 27 - Registry Act:  constructive notice; reservation in deed requiring grantee to reconvey part of lands on request of grantor; several intervening transfers; final deed omitting reservation; right to reconveyance upheld.

Dibattista v. Menecola (1990), 75 O.R. (2d) 443; applied, Lougheed Enterprises Ltd. v. Armbruster (1992), 73 B.C.L.R. (2d) 353 (B.C.C.A.) - tenancy in common; rights of landowning parties more important than society's interest in good land development; order for sale of land beneficial to development overturned in favour of partition.

Gibbs v. Grand Bend (Village) (1989), 7 R.P.R. (2d) 13; additional reasons at (1990), 72 O.R. (2d) 697; reversed, 26 O.R. (3d) 644 (Ont. C.A.) - survey boundaries, public uses, established custom; at trial, original survey showing landowner owning beach at lake shoreline; shoreline now public beach; public beach belonging to landowner.  On appeal, continuous use of beach by public for over 100 years established, Crown is trustee of lands for public uses.

Giecewicz v. Alexander (1989), 3 R.P.R. (2d) 324; affirmed, Ontario Court of Appeal Docket: CA 264/90 - easements; right of way existing to allow access to highway; after public road built providing access to highway, right of way extinguished; judicial review and leave to appeal to S.C.C. refused (1991), 48 O.A.C. 416n.

Atlantic
Cook v. Holland (1997), 9 R.P.R. (3d) 304 (N.B.Q.B.) - right of way; landowner of land-locked orchard prohibited from expanding existing right of way over neighbour’s land, granted for harvesting apples, to include power line access for home.

Corkum v. Nash (1990), 71 D.L.R. (4th) 390; affirmed (1991), 87 D.L.R. (4th) 127 (N.S.S.C. - Appeal Div.) - riparian right; riparian owner of high-water mark of harbour successful in obtaining injunction to prevent fishermen from building wharves in front of property; judicial review refused.

Gambo (Town) v. Dwyer (1990), 49 M.P.L.R. 257 - riparian rights; local residents having right to drain surface water into ditch leading into stream on complainant's property regardless of flooding and pollution caused to property.

Zive Estate v. Lynch (1989), 47 M.P.L.R.  310 - restrictive covenant; municipal zoning requirements take precedence over broadly interpretable restrictive covenants; zoning must be complied with.

Mills v. MacAleese (1987), 83 N.B.R. (2d) 292 - timber right; purchaser of standing timber mistakenly cutting 20 acres of neighbouring property; both purchaser and vendor of timber rights liable in damages for trespass to neighbour.

St-Coeur v. Chaisson (1985), 64 N.B.R. (2d) 177 - life estate; holder of life estate created by will selling interest; subsequent purchaser acquiring same interest as original holder.

Hayes v. Butler (1982), 40 Nfld. & P.E.I.R. 43 - property boundary based on error; at time of transfer parties mistakenly agreed upon boundary line; later proven inaccurate; transferee prohibited from trespassing on neighbour’s lands.

Condominium Law

British Columbia
Marshall v. Strata Plan no. NW 2584 (1996), 3 R.P.R. (3d) 144 (B.C.S.C.) - enforceability of by-laws; by-law prohibiting occupants under age 55 years upheld as special exception to Human Rights Act but by-law restricting owner’s ability to lease property not enforceable.
RBY Holdings Ltd. v. Strata Plan No. LMS44 (1993), 31 R.P.R. (2d) 294 - rights of unit owner; condominium management refusing to allow owner to use unit for mortuary and crematorium; proposed use conforming to local zoning; order in favour of owner.

Prairies 
Condominium Plan No. 7510189 v. Jones (1997), 48 Alta. L.R. (3d) 281 (Alta. C.A.) - responsibilities of unit owners; special levy for roof repairs added to fees for unit owners; one owner refused to pay; condo corporation registered caveat on title for payment of levy plus interest and legal costs; any payments made by unit owners must be applied first to interest owing, second to any obligations for common expenses and last to other costs including legal fees.

Desjardins v. Winnipeg Condominium Corp. No. 75, [1991] 2 W.W.R. 193 - condominium common expenses; court has no authority to interfere with decision of properly constituted board of directors deciding within its jurisdiction how to allocate common expenses; fairness of decision irrelevant.

Condominium Plan No. 8810455 v. Spectral Capital Corp. (1990), 14 R.P.R. (2d) 305 - condominium by-laws; condominium owner carrying on commercial time-sharing business in breach of by-laws; nuisance to other owners; injunction granted.

Ontario
Marafioti v. Metropolitan Toronto Condominium Corp. No. 775 (1997), 10 R.P.R. (3d) 109 (Ont. Ct. Gen. Div.) - common elements; unit owners breached condominium corporation rule prohibiting building on common elements without prior consent of other unit owners; unit owners liable to remove offending deck and fence at own expense.

Metropolitan Toronto Condominium Corp. No. 624 v. Ramdial (1988), 49 R.P.R. 182; affirmed (1988), 49 R.P.R. xxxvi (Ont. C.A.) - condominium declaration; declaration prohibiting residents under 16 years of age; sale prohibited to family with 13-year-old child; finding at trial not contrary to Human Rights Code; trial decision quashed on appeal.

Atlantic

Ivany v. Lancaster Investment Inc. (1994), 119 Nfld. & P.E.I.R. 51 (Nfld. T.D.) - condominium repurchase by corporation; agreement of purchase and sale provided for repurchase of unit by corporation before the expiration of 1 year or 60% ownership of the corporation; corporation obliged to repurchase unit after 1 year but before 60% ownership even though all units had been removed from the market.

Law of Mortgages

British Columbia
Eusanio v. Janolino (1997), 10 R.P.R. (3d) 56 (B.C.S.C.); leave to appeal granted (1998), 28 C.P.C. (4th) 211 (B.C.C.A.)  - priorities; unconscionable transactions; unsophisticated landowners entered into several mortgage transactions; mortgagors’ financial position steadily deteriorated; mortgagors re-mortgaged several times; mortgagee failing to adequately inform mortgagors; assignee of first mortgage unable to enforce it as unconscionable transaction.

Royal Bank v. Neilson (Trustee of) (1990), 9 R.P.R. (2d) 96 - fixtures; mobile home becomes fixture under mortgage when wheels removed and it is fastened to concrete base.

Prairies
Royal Trust Corp. of Canada v. Litzgus (1997), 50 Alta. L.R. (3d) 329 - foreclosure and redemption; mortgagee obliged to accept any partial payment of mortgage arrears; acceptance of partial payment does not jeopardize foreclosure action which is in progress; mortgagee must discontinue action only when all arrears paid. 

Arndt v. Gray (1993), 10 Alta. L.R. (3d) 89 - nature of charge in Land Titles; mortgage simply secures the payment of a debt rather than conveying a beneficial interest in the property to the mortgagee.

Royal Trust Corp. of Canada v. Lam (1993), 30 R.P.R. (2d) 236 - continuing liability of mortgagor; mortgage was purchased by new parties; on default original mortgagor found not liable on mortgage as novation had occurred and mortgagee had fully accepted new parties as substitutes for mortgagor.

Brown v. Voszler's Estates Ltd. (1991), 15 R.P.R. (2d) 131 - acceleration and foreclosure; mortgagor failing to pay property taxes with funds forwarded by mortgagee from mortgage proceeds; mortgagee invoking foreclosure; mortgagor obliged to pay taxes; no attempt by mortgagor to redeem.

Alberta (Treasury Branches) v. Demitor (1990), 110 A.R. 301 - time available for mortgage redemption; court should lengthen or shorten statutory time for mortgagor's redemption depending on mortgagor's ability to pay.

Bank of Nova Scotia v. Nemanishen (1990), 87 Sask. R. 73 - equitable mortgage; deposit of certificate of title with creditor as additional security for restructuring outstanding debt; creditor registering under Land Titles; creation of valid equitable mortgage.

Cascade Development Corp. v.  B.S.C. Pension Fund Trustee Ltd. (1990), 77 Alta. L.R. (2d) 24 - payment of mortgage; determination of amount owing to mortgagee under terms of mortgage; payment method based on share of mortgagor's cash flow; leave to appeal to S.C.C. refused.

Royal Bank v. Watkins (1990), 85 Sask. R. 228 - foreclosure; mortgagee has right to foreclose when mortgagor not making reasonable and proper effort to comply with mortgage terms.

Alberta Agricultural Development Corp. v. Martin (1990), 104 A.R. 238 - mortgage priority: Land Titles; unregistered holders of prior interest in property have no defence to mortgagee in foreclosure action even where mortgagee knew of interest.

First Calgary Financial Savings & Credit Union Ltd. v. Meadows (1989), 66 Alta. L.R. (2d) 7; affirmed (1990), 76 Alta. L.R. (2d) 176 (Alta. C.A.) - mortgage redemption; mortgagor's redemption period may be statutorily extended if land is farmland; no extension available if land not actively used as farmland; judicial review refusd.

Fidelity Trust Co. v. Signature Finance Ltd. (1987), 50 Alta. L.R. (2d) 322; affirmed (1990), 73 Alta. L.R. (2d) 289 (Alta. C.A.) - sale of property by mortgagor; mortgagee not entitled to look to individual condo unit purchasers for full amount of mortgage on condo project upon foreclosure; mortgagor's sale of units not subject to mortgagor's full mortgage amount; judicial review refused.

Two Hills Rental Properties Ltd. v. First City Trust Co., [1982] 2 W.W.R. 555 - building mortgage; bank liable for return of commitment fee where it failed to advance funds under building mortgage; agreement preserving bank's right to refuse; no damages allowed for cost of new financing. 

Ontario
Isgard International Corp. v. Citibank Canada (1997), 46 C.B.R. (3d) 210 (Ont. Ct. Gen. Div.) - power of sale - redemption; company secured bank line of credit with collateral mortgage; property sold by bank; company failed to show invalid sale caused by impropriety or insufficient notice.

Provincial Tire Ltd. v. Uniroyal Goodrich Canada Inc. (1997), 32 B.L.R. (2d) 58 (Ont. Ct. Gen. Div.) - collateral mortgage; guarantee; undue influence; security granted by tire wholesaler to supplying manufacturer for inventory purchases declared void; supplier took advantage of wholesaler’s circumstances and breached other terms of distributorship agreement.

Shute v. Premier Trust Co. (1993), 35 R.P.R. (2d) 141 - forgery; wife forging husband's signature on mortgage documents fails to create a valid mortgage as no consent was given by husband to encumber home.

Cabot Trust Co. v. D'Agostino (1992), 27 R.P.R. (2d) 18 - continuing liability of mortgagor; unless it can be clearly shown that novation occurred to replace original mortgagor with new parties the mortgagor will continue to be liable.

Premier Trust Co. v. Beaton (1990), 14 R.P.R. (2d) 280 - covenant of payment; consideration of unconscionable transaction between infirm mortgagor and mortgagee; no unconscionability found; mortgagor liable for payment on covenant; unconscionable behaviour among mortgagor's advisors.

Sierra Garden Homes Ltd. v. 668417 Ontario Ltd. (1990), 1 O.R. (3d) 446 - power of sale; mortgagee may discuss property with realtors during redemption period provided no listing agreement is guaranteed.

535498 Ontario Ltd. v. Angela Armenti Holdings Ltd. (1990), 14 R.P.R. (2d) 229 - power of sale; mortgagor unable to restrain mortgagee from invoking power of sale on basis of set-off liability of mortgagee arising outside mortgage agreement; no right of set-off negotiated in mortgage.

Regnum Construction Inc. v. Kee Group Inc. (1990), 12 R.P.R. (2d) 274 - partial discharge; mortgage permitting mortgagor to prepay any portion of principal at any time without penalty and obtain partial discharges; mortgagee required to comply as prior defaults rectified.

Confederation Trust Co. v. Mac-Don Builders Inc. (1990), 13 R.P.R. (2d) 42; applied, Alessandria Real Estate Investment Ltd. v. Toronto Dominion Bank (1991), 21 R.P.R. (2d) 219 (Ont. Ct. of Justice - Gen. Div.)  - power of sale; requirements for notifying mortgagor of sale; address in mortgage document adequate even if known by mortgagee to be incorrect.

Toronto Dominion Bank v. Faulkner (1990), 11 R.P.R. (2d) 161 - mortgage priority:  Registry System; mortgagor moving house on mortgaged property to new property; obtaining new mortgage for new property from another mortgagee; original mortgagee losing priority to house; leave to appeal to S.C.C. refused.

Capsule Investments Ltd. v. Heck (1990), 10 R.P.R. (2d) 281; affirmed (1993), 12 O.R. (3d) 225 (Ont. C.A.) - mortgagee's possession; mortgagee in possession having duty to manage property adequately and to account to mortgagor; mortgagee unable to recover deficiency from mortgagor due to mortgagee's own mismanagement; judicial review refused.

Canada Trustco Mortgage Co. v. Hurst (1989), 71 O.R. (2d) 294 - mortgagee's right to possession; possession granted where mortgagor's tenant never paying rent to mortgagee nor treating mortgagee as landlord; no landlord-tenant relationship created.

Atlantic
Adelaide Capital Corp. v. Offshore Leasing Inc. (1997), 160 N.S.R. (2d) 16 (N.S.C.A.) - renewal terms; mortgage renewal is an extension of all original terms unless a term is specifically altered by parties; original guarantee survives renewals even if guarantor does not consent.

Royal Bank v. Druhan (1996), 157 N.S.R. (2d) 29 (N.S.S.C.); appeal allowed in part (1997), 163 N.S.R. (2d) 174 (N.S.C.A.)  - foreclosure; mortgagee not entitled to foreclosure if it used undue influence or misrepresentation to obtain additional security from mortgagor.

Rawding v. Peninsula Land Corp. (1990), 99 N.S.R. (2d) 77 - foreclosure; mortgagor not entitled to dispose of any interest in property after foreclosure and sale by court.

Genge v. Federal Business Development Bank (1990), 85 Nfld. & P.E.I.R. 83 - action for possession; power of sale unsuccessful; mortgagee entitled to possession of property; no basis for continuing mortgagor's possession.

Leasehold Interests

British Columbia
Mohawk Oil Co. v. Kingsgate Auto (1974) Ltd. (1997), 34 B.C.L.R. (3d) 230 (B.C.S.C.) - notice to quit; landlord gave faxed notice on last possible day; lessee did not receive fax until after 6 p.m. that day; lessee continued to occupy and pay rent on monthly basis claiming notice invalid; landlord accepted overholding rent; landlord’s application for possession successful; notice valid.

Dolphin Transport Ltd. v. Weather B. Transport Co. (1993), 30 R.P.R. (2d) 111 - agreement for lease; existence of skeletal agreement regarding basic terms of lease is sufficient to constitute an enforceable lease in absence of detailed formal lease.

Transco Mills Ltd. v. Percan Enterprises Ltd. (1993), 83 B.C.L.R. (2d) 254 - assignment of lease; tenant's assignee of lease becoming bankrupt; original tenant as assignor found liable to landlord for unpaid rent.

Baywest Properties Ltd. v. Stratheden Properties Ltd. (1992), 19 B.C.A.C. 267 - surrender of lease; valid surrender of lease requires agreement between both parties either verbal, written or by conduct; unilateral intentions invalid.

Jim Pattison Industries Ltd. v. 1854 Holdings Ltd. (1990), 14 R.P.R. (2d) 146 - termination of lease; shopping centre lease; lease specifying when tenant may give notice of termination; no relief against forfeiture for landlord as parties to commercial lease having equal bargaining power.

Amadon Properties Ltd. v. Pacific Apparel Inc. (1990), 13 R.P.R. (2d) 186 - covenant to pay rent and quiet enjoyment; landlord making repairs causing damage to tenant's property; tenant failing to pay rent; landlord seeking re-entry and possession; relief against forfeiture granted due to landlord's nuisance; tenant obliged to pay rent.

Prairies
Ridge Lane Investments Inc. v. Three Cloud Properties (1996), 43 Alta. L.R. (3d) 313 (Alta. Q.B.) - quiet possession; tenant in commercial lease abandoned property with rent arrears; landlord occupying neighbouring premises; tenant claimed interference with business activity by landlord; tenant’s claim for breach of covenant denied; tenant had tolerated the landlord’s activity for a long time.

Saskatoon Square Ltd. v. Dunwoody & Co., [1993] 7 W.W.R. 257 - surrender of lease; landlord not accepting tenant's abandonment of property; landlord confirming lease in writing; landlord terminating lease after reasonable time; landlord entitled for damages for breach of lease.

North American Leaseholds Ltd. v. Waller (1992), 7 Alta. L.R. (3d) 378 - termination of tenancy; interpretation of lease regarding proper time for giving notice of termination.

Ng v. Au (1992), 28 R.P.R. (2d) 141 - landlord's duty to repair; landlord had duty to repair structural defect at leased premises but was not in breach of lease to make repairs in a manner unacceptable to tenant.

Purple Daisy Ltd. v. Frobisher Developments Ltd., [1990] N.W.T.R. 375 - quiet enjoyment; tenant giving notice of business liquidation and vacation of premises; landlord distraining; breach of covenant of quiet enjoyment.

R & A Rentals Ltd. v. Accents Plus Inc. (1990), 82 Sask. R. 220 - obligation to pay rent; tenants business failing; unable to pay rent but occupying premises until end of lease; landlord successfully suing for rent although reduced due to landlord's failure to provide heat and water.

Homer v. Toronto Dominion Bank (1990), 83 Sask. R. 300; applied, AE Realisations (1985) Ltd. v. North Canada Air Ltd. (1993), 113 Sask. R. 12 (Sask. C.A.)  - implied surrender; no formal lease governing relationship; landlord giving ultimatum to sign lease or vacate; landlord unable to seek damages on tenant's vacation; landlord impliedly surrendering lease.

571847 Sask. Ltd. v. Lavallee (1988), 66 Sask. R. 215 - tenancy at will; tenant paying no rent; landlord re-letting premises and giving tenant notice of possession; landlord entitled to some rent from tenant at will up to repossession.

Alta. Government Telephones v. Imperial Oak Newsstand Ltd. (1988), 92 A.R. 61; applied, Armenian Community Centre v. Morland Marketing Inc., Docket: (1995) 92-CU-61761 (Ont. Ct. of Justice - Gen. Div.) - withholding rent; commercial lease with no non-competition covenants; tenant not entitled to withhold rent as damage set-off resulting from landlord's lease to competing business.

Ontario
Golden Griddle Corp. v. Toronto (City) (1997), 100 O.A.C. 138 (Ont. C.A.) - sub-lease; right of re-entry; lessee defaulted on mortgage; lease assigned to third party which then abandoned it; landlord attempted re-entry for possession from sub-tenant; landlord successful because sub-tenant assumes all obligations of main lease.

Barmond Builders Ltd. v. Mark 3 Investment Corp. (1993), 32 R.P.R. (2d) 149 - termination of lease; landlord entitled to re-enter property and claim damages where tenant abandons lease during its term.

Jan Vargas Industries Inc. v. 737552 Ontario Ltd. (1990), 15 R.P.R. (2d) 265 - sublease; no consent in violation of lease covenant; head lessee surrendering lease; landlord prohibited from terminating sublease; covenant not breached since sublease for only part of premises.

Downsworth Investments v. Antony (1990), 10 R.P.R. (2d) 32 - lease vs. licence; option to purchase never exercised and lease never signed; party possessing land from owner as licensee; no interest in land.

Kodak Canada Inc. v. Jesi Estates Inc. (1990), 1 P.P.S.A.C. (2d) 154 - distress; landlord only entitled to 

distrain goods in which tenant has interest; tenant having no interest in leased goods where lease in default.

Canadian Slovak League v. Babic (1988), 4 T.L.L.R.  22 - termination of residential tenancy; landlord association requiring residential unit for document archives; valid reason for termination of tenancy.

Parklawn Investments Ltd. v. Dubajic (1987), 4 T.L.L.R.  311 - duty to repair; residential tenancy; statutory duty for landlord to repair; no breach if landlord acted reasonably but tenant negligent.

Cerullo v. Kri (1986), 4 T.L.L.R. 71 - residential tenancy distress; landlord changing locks before tenant moved out; retaining tenants tools of trade; liable for damages for lost employment and punitive damages.

Deerhurst Investment Ltd. v. FPI Management Systems Ltd. (1984), 50 O.R. (2d) 687 - overholding tenant; landlord seeking possession after giving notice to quit; overholding tenant not protected by legislation; statute protecting only residential tenancies; commercial lease.

Re Casson and Handisyde (1974), 3 O.R. (2d) 471; applied, Metro Cab Co. v. 555 Richmond Street West Ltd., Docket: (1994) 93-CQ-36245 (Ont. Ct. of Justice - Gen. Div.) - fixed term; sub-lease void for uncertainty as not for a certain term; sublease to continue for as long as head tenant in possession; possession could be discontinued at any time.

Atlantic
Gardin v. J & B Kozma Enterprises Ltd. (1997), 9 R.P.R. (3d) 46 (N.S.S.C.) - defence against payment of rents; business partners each personally guaranteed lease between their corporation and landlord; pizza business failed; landlord successful in action for rental arrears from corporation and one of partners; other partner not liable; defence of non est factum available due to inexperience in business matters and lack of education.

SEP Holdings Ltd. v. Metropolitan Stores of Canada Ltd. (1993), 10 C.E.L.R. 104; affirmed (1994), 14 C.E.L.R. (N.S.) 130 - tenant's duty to repair/environmental responsibility; tenant responsible for maintenance of heating system under lease and failing to maintain underground oil storage tank; tenant liable for environmental cleanup after spill even though lease not specifically vesting responsibility for tank or environmental damage in tenant; judicial review refused.

Underhill v. Schafrann (1992), 131 N.B.R. (2d) 1 - life tenancy; criteria distinguishing life tenancy from licence agreement.

Willow Tree Holdings Ltd. v. Sims (1991), 15 R.P.R. (2d) 277 - fitness of leased premises for use intended; premises unfit; negligently misrepresented by landlord; tenant estopped from terminating lease; landlord failing to mitigate upon tenant's vacation.

Atlantic Data Supplies v. D.S. Martin & Sons (1990), 99 N.S.R. (2d) 215 - sublease; landlord subletting for term longer than term of head lease; subtenant vacating after expiration of head lease but before termination of sublease; subtenant liable for rent for remainder of sublease.

Sharpe v. Parrell (1989), 77 Nfld. & P.E.I.R. 186 - term of lease; one-year lease became periodic yearly tenancy terminable on 3 months’ notice; mere increase in rent insufficient to terminate lease and substitute with monthly tenancy requiring only one month’s notice.

Gasparetto v. Fizzard (1989), 99 N.S.R. (2d) 29 - term and termination of lease; intentions of parties as to term unclear rendering lease a tenancy at will; terminable on giving reasonable notice.

Keyser v. Hansen (1989), 93 N.S.R. (2d) 222; affirmed (1990), 99 N.S.R. (2d) 251 (N.S.S.C. - Appeal Div.) - fixtures under lease; formal lease never executed; landlord warning tenant not to construct building; tenant's building becoming fixture; retained by landlord; judicial review refused.

A.G. Nfld. v. Nfld. Quick Freeze Ltd. (1980), 30 Nfld. & P.E.I.R. 139 - overholding tenant; parties agreeing tenant to stay on as tenant at will after expiry of term of lease pending government approval of lease renewal; until renewal terms approved tenant subject to terms of original lease during tenancy at will.

Real Estate Transactions

British Columbia
Williamson Pacific Developments Inc. v. Johns, Southward, Glazier, Walton and Margetts (1997), 92 B.C.A.C. 267 (B.C.C.A.) - failure to close; vendor entitled to retain purchaser’s “non-refundable” deposit when purchaser failed to close transaction; vendor suffered no actual harm but deposit intended to be non-refundable whether harm incurred by purchaser’s breach or not.

Longshaw v. Houghton (1993), 29 R.P.R. (2d) 190 - real estate agent's duty to principal; agent has not breached duty in advising purchasers to make unconditional offer in order to secure the property when purchasers are aware of the implications of making an unconditional offer.

Seguss v. Fawcus (1993), 77 B.C.L.R. (2d) 236 - clear title/misrepresentation of real estate agent; vendor entitled to the end of the day of closing to remove any financial encumbrances on title; vendor awarded damages for purchaser's refusal to close; no misrepresentation by agent regarding property inspection report provided for information only.

Campbell v. Langas (1992), 75 B.C.L.R. (2d) 139 - specific performance; specific performance was denied where purchasers never were ready, willing and able to complete transaction despite their compliance with many terms of the agreement and their occupation of the premises.

Drake v. Galata (1992), 29 R.P.R. (2d) 262 - time of performance; contract provided that time was of essence; vendor may not rely on this clause and refuse to extend time for completion when the cause of the delay is vendor's failure to complete his obligations under the agreement.

Baillie v. Charman (1991), 14 R.P.R. (2d) 165; varied (1992), 25 R.P.R. (2d) 193 (B.C.C.A.); additional reasons at (1993), 22 B.C.A.C. 81 - real estate agent's duty to vendor; agent seeking advantage for purchaser; failing to disclose personal interest in sale; trial decision varied on appeal.

Bergen Developments Ltd. v. Louie (1991), 15 R.P.R. (2d) 167; affirmed (1992), 23 R.P.R. (2d) 1 (B.C.C.A.) - offer to purchase conditions; re-zoning condition for benefit of all parties; purchaser waiving condition; vendor attempting to terminate agreement; purchaser granted specific performance; judicial review refused.

Kioussis v. Coil (1990), 52 B.C.L.R. (2d) 326; reversed (1992), 71 B.C.L.R. (2d) 78 - tender of transfer; vendor's legal duty to deliver registrable transfer to purchaser; finding at trial that unless purchaser showing clear intentions to breach agreement vendor bound to provide transfer; decision reversed on appeal.

Gross v. Cottier (1990), 50 B.C.L.R. (2d) 114; reversed (1992), 71 B.C.L.R. (2d) 1 - clear title; vendor unable to provide evidence of clear title on closing; transfer not taking place; finding at trial that vendor unable to enforce penalty clause due to own deficiency; decision reversed on appeal.

Forrest v. M.C.K. Properties Ltd. (1990), 42 C.P.C. (2d) 158 - purchaser's obligations; purchaser originally agreeing to pay cash for land; vendor not required to accept on closing purchaser's promise to arrange mortgage financing in place of cash.

Prairies
Bright v. Tanguay, [1996] 1 W.W.R. 62 (Alta. Master) - agreement of purchase and sale; compliance; dispute as to location of garage complying with municipal by-laws; contract stated that all buildings complied with by-laws; although garage did not comply, municipality had approved it; no breach of contract.

Carruthers v. Tioga Holdings Ltd. (1997), 199 A.R. 40; reversed (1999), 171 D.L.R. (4th) 507 (Alta. C.A.)  - options; agreement of purchase and sale; vendors retained option to purchase part of property sold to purchasers through option clause in agreement; option conditional on subdivision approval; trial decision declared purchaser not obliged to assist or support the subdivision approval process, though vendors’ option remained valid after closing.  On appeal, held that purchaser obligated to assist, subdivision approval application being only ancillary to obligation to honour option.

Chuback v. Peer Management Inc. (January 22, 1997), Doc. Saskatoon Q.B. 2707/94 (Sask. Q.B.) - failure to complete transaction; contractor entered agreement with professional group to buy and renovate commercial premises; group agreed to purchase premises from contractor on completion of renovations; group refused to purchase since renovations failed to meet specifications; contractor unentitled to damages since he was responsible for failure to meet specifications.

Finstad v. Neilson (1993), 10 Alta. L.R. (3d) 310 - real estate agent's fraud; careless representation made to purchasers that house had hardwood flooring under all carpets amounted to negligent misrepresentation when only some of the rooms had flooring.

Riverdale Realty Ltd. v. M.P.N. Holdings Ltd. (1993), 86 Man. R. (2d) 306; affirmed (1994), 92 Man. R. (2d) 165 (Man. C.A.) - agent's right to commission; parties agreed to pay agent commission for leases obtained during currency of agreement; agent not entitled to commission if actual lease document not signed before expiry of agreement; judicial review refused.

Royal Lepage Commercial Real Estate Services Ltd. v. Docking (1991), 79 Man. R. (2d) 26 - real estate agent's rights; where no specific agreement exists regarding right to and amount of commission, agent entitled to compensation based on quantum meruit and unjust enrichment.

Lerke v. Brear (1990), 78 Alta. L R. (2d) 24 - real estate agent's duty to purchaser; duty of care exists between agent and purchaser; reasonable diligence satisfies duty; not fiduciary duty.

Clark & Associates Real Estate Ltd. v. Winroc Corp. (1990), 76 Alta. L.R. (2d) 341 - real estate agent's commission; regardless of agreement between parties, agent entitled to commission if agent is the effective cause of the sale.

United Real Estate Inc. v. Morris Kowal & Associate Ltd. (1989), 78 Sask. R. 20; varied (1990), 85 Sask. R. 7 (Sask. C.A.) - listing agreement; finding at trial that commission payable where agreement is to obtain option even if option unexercised; agreement need not be in writing if option is only purpose; trial decision varied on appeal.

Guaranty Trust Co. of Can. v. Jerol Investments Ltd. (1977), 4 Alta. L.R. (2d) 215 - real estate sub-agency; sub-agent not entitled to commission where it was purchaser without disclosing fact; vendor having knowledge and proceeding with sale.

Ontario
642947 Ontario Ltd. v. Fleischer (1997), 9 R.P.R. (3d) 261 (Ont. Ct. Gen. Div.) - conditions precedent; refusal to close; agent for purchaser made offer to purchase conditional on current tenant having right of first refusal to purchase property; tenant waived option; property values fell in interim; purchaser refused to complete transaction; vendor entitled to damages at market value when offer was accepted not at time of closing.
G. R. Carr Enterprises Ltd. v. Baker, [1996] C.C.L. 11889 (Ont. Ct. Gen. Div.) - inducing statements; vendors of rental property swearing false statutory declarations to purchaser concerning expenses and tenants’ applications for rent review; statements intended to mislead and induce purchaser into the contract.

Harland v. Fancsali (1993), 31 R.P.R. (2d) 22; affirmed (1994), 44 R.P.R. (2d) 138 (Ont. Ct. of Justice - Gen. Div.) - real estate agent fraud; agent together with purchasers deceived vendors by using maiden name of purchaser to submit a new offer to obtain a significantly lower price; judicial review refused.

Koo v. Redhill (1993), 32 R.P.R. (2d) 234 - good and marketable title; a minor encroachment which had existed for almost 60 years did not impair title to allow purchasers to rescind agreement; any resulting title defect would be cured by adverse possession.

Pompeani v. Bonik Inc. (1992), 27 R.P.R. (2d) 313; reversed (1997), 35 O.R. (3d) 417 (Ont. C.A.) - time of performance, conformance with agreement; vendor altering lot sizes but not in breach of agreement; purchaser unwilling to close as this alteration affected a further transaction for resale of certain sized lots; at trial, purchaser liable for damages to both vendor and subsequent purchaser.  On appeal, lot size deemed essential to agreement, trial judgement set aside, judgement entered for purchaser.

Sun-Canada Developments Ltd. v. Korea Exchange Bank of Canada (1992), 11 O.R. (3d) 265 - authority of real estate agent; agent using information supplied by vendor regarding the property to secure advantage for himself; amounting to breach of confidence.

Laanvere v. Johnston (1990), 15 R.P.R. (2d) 184; applied, Post v. Dundas (1993), 30 R.P.R. (2d) 214 (Ont. Ct. of Justice - Gen. Div.) - damages for breach of agreement of purchase and sale; breach of warranty by vendors; vendors claiming no knowledge of breach and reliance on same warranty by preceding vendors; vendors liable to purchasers and entitled to indemnity from preceding vendors.

Thorman v. Parnes (1990), 73 O.R. (2d) 149; reversed (1994), 17 O.R. (3d) 622 (Ont. C.A.) - conditions of contract; condition waiveable by vendor only; vendor using best efforts to fulfil but failing to fulfil; at trial vendor not liable to purchaser for not waiving condition; decision reversed on appeal.

Millar v. Yorkwood Investments Ltd. (1990), 14 R.P.R. (2d) 139 - requisitions on title; agreement of purchase and sale addressing issue of easements; encroachment upon municipal easement by vendor restricting purchaser's use of property.

Young v. Valletta (1990), 13 R.P.R. (2d) 82 - specific performance; failure of vendor to provide chattels on closing as required; vendor unable to relay on timeliness factor as defence since vendor causing delay; specific performance ordered.

Citation Realty Inc. v. 463879 Ontario Ltd. (1989), 10 R.P.R. (2d) 111; affirmed (1990), 1 O.R. (3d) 551 (Ont. C.A.) - specific performance; purchaser fulfilling all conditions of agreement; vendor failing to act in good faith; purchaser successfully obtaining specific performance to complete transfer and compel vendor's honesty.

Battison v. Ferrell (1991), 11 R.P.R. (2d) 100 - chain of title; in Ontario any break in chain of title outside the 40-year period does not create valid objection to title.

Atlantic
Clancy v. Shanahan (1997), 150 Nfld. & P.E.I.R. 340 (Nfld. T.D.) - latent defect; offer to purchase contained warranty that house contained no UFFI; UFFI found in house after closing; purchaser abandoned property for 4 years; purchaser sought rescission and sold house at a loss; damages remedy awarded down title chain.

Murphy v. Johnston (April 4, 1997), Doc. N/M/112/91, N/C/62/94 (N.B.Q.B.) - title description; adjoining landowners disagreeing as to property boundary; metes and bounds description resulting in property having less area than deed described; ruling stating that where landmarks of metes and bounds description can be used, that description will supersede any discrepant area description in deed.

Woolridge v. Stack (1993), 107 Nfld. & P.E.I.R. 280 - latent defect; doctrine of caveat emptor applies where purchaser inspected property prior to purchase and had the opportunity to inspect the defective foundation.

Cook v. Power (1992), 28 R.P.R. (2d) 207 - liability of surveyor; solicitor unknowingly certifying defective title of property to mortgage lender on basis of negligently prepared survey; surveyor liable to solicitor upon default of mortgage.

Deuville v. Century 21 Market Realty Ltd. (1992), 116 N.S.R. (2d) 312 - listing agreements; listing agreement is not assignable being a contract for personal service.

Blakely v. Frank Williston Construction Ltd. (1992), 131 N.B.R. (2d) 149 - chain of title; satisfactory title was found where property had been owned by the same family for 46 years although no other root of title had been registered for 60 years previous.  

Cawthorpe v. McGeachy (1992), 127 N.B.R. (2d) 216 - good and marketable title; an inaccuracy in the description of the property which had reoccurred in deeds for 50 years was not sufficient to be a valid objection to title.

003370 N.B. Ltd. v. Steeves (1992), 124 N.B.R. (2d) 24 - real estate agents; agent remains entitled to commission even when vendor must compel purchaser to complete transaction through action for specific performance.

Matheson v. Poirier (1990), 95 N.S.R. (2d) 261 - specific performance; where other party is ready, willing and able to complete land transaction, specific performance may be ordered in addition to damages.

Canam v. Super Grocers Ltd. (1989), 108 N.B.R. (2d) 239 - chain of title; beyond court's authority to determine adequate number of years to establish good chain of title; 80 years held to be adequate.

Leonard H. Cook's Construction Ltd. v. Scott (1989), 9 R.P.R. (2d) 69 - quantity of land; specific performance denied where purchaser changing land description from “one acre” to “one lot”; possible lot sizes variable; void for uncertainty.

Palmer v. Palmer (1986), 75 N.S.R. (2d) 262 - deeds; irregularity in signatures and seals placed on deed by vendor and not fraudulently obtained constituting valid deed and transfer.

SECURITY  FOR  DEBT 

Bulk Sales

British Columbia
Ocean Cement Ltd. v. Kelowna Ready-Mix Concrete Ltd. (1978), 8 B.C.L.R. 148 - requirements for valid bulk sale; where at least 60% of creditors waive their rights, the sale is removed from effect of the Act; sale cannot be later challenged.

Prairies
Simpson & Lane School Bus Ltd. v. Majestic Tours Ltd. (1986), 44 Alta. L.R. (2d) 265 - bulk sale; to come within Act sale must be of goods or merchandise not strictly services.

Ontario
Excelsior Brands Ltd. v. Italfina Inc. (1995), 24 O.R. (3d) 801 (Gen. Div.) - definition of bulk sale; sale of trade marks, customer lists, goodwill and artwork constitutes a sale of “chattels” which falls under the Act and must conform.

Rowbotham v. Nave (1991), 1 P.P.S.A.C. (2d) 206 - requirements for a valid bulk sale; auto wrecker selling cars with unusable parts for scrap metal does not constitute a sale in bulk outside the ordinary course of business.
Atlantic
O'Hara v. Chez Chapeaux Ltd. (1977), 23 N.S.R. (2d) 610 - bulk sale non-compliance; purchaser of business discovering assets and inventory worth less than price paid; sale not invalid on basis of Bulk Sales Act; compliance not condition of offer; sale only invalid if attacked by creditors.

Chattel Mortgages and Bills of Sale

British Columbia
Blue-Moon Logging Ltd. v. Finning Ltd., [1995] 9 W.W.R. 85 (B.C.S.C.) - remedies on default; debtor under common law entitled to reasonable notice of seizure of secured goods even if agreement stipulates no notice is required; test for what constitutes reasonable notice.

Royal Bank v. Greffard (1990), 49 B.C.L.R. (2d) 168 - chattel mortgage security; where collateral under chattel mortgage insufficient to discharge debt, creditor may look to other property of debtor to satisfy full amount.

Prairies
Avco Financial Services Canada Ltd. v. Reddy (1997), 50 Alta. L.R. (3d) 226 - validity of chattel mortgage; two debtors co-signed chattel mortgage; one debtor left the province; on default, remaining debtor claimed mortgage unenforceable against her as she had never received copy of the mortgage agreement from mortgagee as required by statute; failure to comply with statute results only in forfeiture of earned interest by mortgagee not principle amount of loan.

Sun Life Assurance Co. of Can. v. Filger-Toews Financial Services Corp. (1988), 94 A.R. 14 - Bills of Sale: notice; purchaser leasing-back goods to vendor; mistakenly registering lease-back agreement rather than Bill of Sale; another creditor with actual notice of purchaser's interest prevented from seizing goods under lease-back.

CN Credit Union Ltd. v. Alberta (Treasury Branch) (1987), 53 Alta. L.R. (2d) 167; applied, Delton Cabinet Manufacturing Ltd. v. Derejko Homes (1991), 82 Alta. L.R. (2d) 183 (Alta. Ct. of Queen’s Bench) - validity of chattel mortgage; subsequent purchaser with notice of existing mortgage may not claim protection from prior mortgage.

Ontario
RoyNat Inc. v. 176459 Canada Ltd. (1995), 22 O.R. (3d) 262 (Ont. Ct. Gen. Div.) - assignment of Bill of Sale; vendor and purchaser of trailers secured by bill negotiated separate agreement allowing vendor to repurchase some trailers in future; vendor assigned bill; both vendor and purchaser acknowledged assignment in writing stating there were no ancillary agreements; vendor repurchased some trailers; assignee of bill entitled to full payment; ancillary agreement invalid.

Canada Trust Mortgage Company v. 562498 Ontario Limited (1987), 62 O.R. (2d) 741; affirmed (1990), 72 O.R. (2d) 798 (Ont. C.A.) - remedies on default; where creditor gives reasonable notice to debtor of seizure and sale of collateral, creditor entitled to seek deficiency from debtor; no damages to debtor for wrongful actions of creditor.

Investor's Group Trust Co. v. Royal View Apartments Ltd. (1986), 70 A.R. 41 - remedies on default; where same debt is secured by both a real property mortgage and a chattel mortgage the chattel mortgage is extinguished upon foreclosure under land mortgage.

Atlantic
Stevenson v. National Bank of Canada (2002), 211 Nfld. & P.E.I.R. 247 (P.E.I. T.D.) – sale of assets secured under chattel mortgage; creditor could have improved condition of assets before sale; did not; creditor not negligent in sale of goods, no damage attributable to creditor.

Trans Canada Credit Corp. v. Smith (Trustee of) (1995), 34 C.B.R. (3d) 114 (N.S.S.C.) - validity of chattel mortgage; creditor unable to enforce chattel mortgage upon debtor’s bankruptcy; chattels insufficiently described so as to be easily identifiable; descriptions required serial numbers or manufacturer’s markings.

Continental Insurance Co. v. Lehman Manufacturing Co. (Canada) (1992), 105 Nfld. & P.E.I.R. 135 (P.E.I. T.D.) - sale of secured assets; debtor sold secured assets but retained possession of them; sale was not registered pursuant to regulation; sale did not affect creditor’s position vis-à-vis the assets as security.

Conditional Sales Agreements

Territories
Chrysler Credit Canada Ltd. v. Mahoney, [1994] N.W.T.R. 29 -  repossession; vendor's right to repossess goods comes from contract not from legislation; contract limited right of seizure.

British Columbia
Inland Kenworth Ltd. v. Insurance Corp. of British Columbia (1990), 43 B.C.L.R. (2d) 95 (B.C.S.C.) - rights of parties; debtor/purchaser of vehicle deliberately set fire to vehicle; creditor/vendor successfully claimed insurance proceeds from purchaser’s insurer; vendor’s insured interest separate from purchaser’s.

Pathfinder Recreation Ltd. (Receiver of) v. Borg-Warner Acceptance Canada Ltd. (1989), 77 C.B.R. (N.S.) 171 (B.C.S.C.); affirmed (1990), 1 C.B.R. (3d) 222 (B.C.C.A.) - rights of parties; creditor/vendor assigned agreement; assignee failed to register; receiver appointed for insolvent debtor/purchaser; receiver having priority to assets over debtor’s assignee.

Director of Trade Practices v. Manco Home Systems Ltd. (1987), 17 B.C.L.R. (2d) 54 - subsequent purchasers; unregistered conditional sales agreement between manufacturer (creditor) and dealer (debtor) not binding on bona fide purchasers without notice; title remained registered in manufacturer.

Prairies
Frank Dunn Trailer Sales Ltd. v. Paziuk (1994), 127 Sask. R. 303 (Sask. Q.B.) - remedies on default; seizure of goods; debtor/lessee of vehicle replaced stereo with borrowed stereo; on default creditor seized vehicle; creditor not entitled to retain borrowed stereo since no privity of contract between creditor and owner of stereo.

Ontario
Dellelce Construction & Equipment v. Portec Inc. (1990), 73 O.R. (2d) 396 (Ont. H.C.) - interest rate; where conditional sale agreement does not specify interest rate, rate is set by looking at other terms in the agreement rather than resorting to statutory rates.

Atlantic
Goodfellow Inc. v. Heather Building Supplies Ltd. (1996), 150 N.S.R. (2d) 341 (N.S.S.C.) - vendor’s remedies; vendor failed to file agreement as prescribed by legislation; documents used in ongoing supply contract over 5 years expressly preserved title in vendor until purchase price paid; CSA contract valid under common law.

Wheel Ranch Ltd. v. Filek (1993), 114 N.S.R. (2d) 53 - seller's remedies; seller required to notify purchaser of intent to sell goods if seller wishes to look to purchaser for deficiency.

Canadian Imperial Bank of Commerce v. Morris (1991), 109 N.S.R. (2d) 219 - vendor's action for deficiency; vendor's right to sue purchaser for deficiency is not dependant on vendor's effort to obtain best price for goods. 

General Motors Acceptance Corporation of Canada v. Snowden (1990), 105 N.B.R. (2d) 89; affirmed (1990), 112 N.B.R. (2d) 125 (N.B.C.A.) - vendor's action for deficiency; conditional sale agreement; repossessed automobile sold by private auction; creditor's action denied as no proof of attempt to obtain best price; judicial review refused.

Canadian Cooperative Agricultural Services v. Beaton (1990), 97 N.S.R. (2d) 266 - description of chattel; conditional sales agreement; original purchaser not protected against effect of registration of agreement containing faulty description of chattel; legislation intending to protect innocent subsequent purchasers.

Losier c. Financement d'equipement capital General Electrique Inc. (1989), 102 N.B.R. (2d) 63 - purchaser's remedies; where creditor seizes and sells collateral for amount of debt far below appraised value of truck, creditor liable for difference in value; truck only source of debtor's income; creditor liable for loss of income.

Personal Property Security Legislation

British Columbia
Loewen v. Superior Acceptance Corp. (1997), 33 B.C.L.R. (3d) 72 (B.C.S.C.) - repossession and sale; creditor seizing and selling debtor’s truck although debtor not in default under security agreement; creditor acting in obnoxious manner; creditor liable for actual and punitive damages.

Re Logan (1993), 15 C.B.R. (3d) 121; applied, Re Baisley & Richer Air Freight Inc. (1994), 93 B.C.L.R. (2d) 372 (B.C.S.C.)  - security interest vs. trustee in bankruptcy; two minor errors contained in registered security agreement; subsequent trustee in bankruptcy unable to take priority over registered creditor. 
Prairies
Estevan Credit Union Ltd. v. Dyer (1997), 146 D.L.R. (4th) 490 (Sask. Q.B.) - debtor disposing of collateral; used car dealership obtaining security agreement from credit union; dealership sold block of vehicles to purchaser with knowledge of circumstances; sale outside the ordinary course of dealership’s business;  proceeds of sale paid to another creditor; credit union had prior security interest in vehicles.

Indian Head Credit Union v. Andrew (1993), 105 Sask. R. 241 (Sask. C.A.) - not followed, Belarus Equipment of Canada Ltd. v. C & M Equipment (Brooks) Ltd. (Receiver of) (1994), 24 Alta. L.R. (3d) 125  - debtor disposing of collateral; debtor's collateral destroyed by government; compensation cheque pledged for new debt; original creditor having priority.

Paccar Financial Services Ltd. v. Chubey, [1992] 2 W.W.R. 75 - debtor's sale of collateral; creditor approving sale if proceeds paid to reduce debt; purchaser of collateral ordered to return it after debtor failed to pay over proceeds. 
Farm Credit Corporation v. Lacombe Nurseries Ltd. (1990), 78 Alta. L.R. (2d) 91 - personal property security interest vs. section 178 Bank Act; section 178 security takes priority over a subsequent secured party; bank properly filing notice of intention; debtor only having right of redemption not title to give to subsequent party.

Canadian Imperial Bank of Commerce v. Westfield Industries Ltd. (1990), 86 Sask. R. 1; applied, Royal Bank v. Autotran Manufacturing Ltd. (1991), 95 Sask. R. 250 (Sask. Ct. of Queen’s Bench) - perfected vs. unperfected interest; bank holding registered/perfected interest; vendor selling goods to debtor on consignment; vendor not registering; not general knowledge that debtor selling vendor's goods; bank's interest has priority.

Peat Marwick Ltd. v. General Motors Acceptance Corporation of Canada, [1990] 4 W.W.R. 282; followed, Re Paquette (1993), 11 Alta. L.R. (3d) 388 (Alta. Ct. of Queen’s Bench) - registration requirements; creditor registering security interest with incorrect serial number in error; creditor retaining priority over subsequent trustee in bankruptcy as no one mislead or acting to their detriment.

Ontario
Re Best (1997), 46 C.B.R. (3d) 116 - priority of interest; financing statement for boat registered by creditor with error in debtor’s name; debtor becoming bankrupt; trustee’s search for secured creditors missed creditor; creditor’s secured interest subordinate to trustee in bankruptcy. 

Barclays Business Credit Inc. v. Fletcher Challenge Canada Ltd. (1993), 13 O.R. (3d) 118 - perfected and unperfected interest; purchaser of goods giving debenture to creditor; creditor registering interest; title remaining with vendor/shipper pursuant to Bill of Lading; vendor defeating creditor's registered interest.

Re 669367 Ontario Inc. (1990), 1 C.B.R. (3d) 77 - perfection; initial registration of security agreement containing business rather than corporate name of debtor; amendment made to include corporate name; security interest perfected at time of initial registration since not sufficiently misleading.

Bank of Nova Scotia v. International Harvester Credit Corp. (1990), 74 O.R. (2d) 738; applied, Kawai Canada Music Ltd. v. Encore Music Ltd. (1993), 103 D.L.R. (4th) 126; 101 D.L.R. (4th) 1 (Alta. C.A.) - perfection; a subsequent creditor's perfection of security interest gains it priority only over those subsequently acquired rights; no priority gained over rights acquired by prior creditor with unperfected interest.

Canadian Imperial Bank of Commerce v. Moshi (1989), 9 P.P.S.A.C. 275; reversed (1992), 3 P.P.S.A.C.  (2d) 86 (Ont. C.A.) - realization on collateral; husband and wife guaranteeing debt; creditor seizing and selling collateral; resulting deficiency; husband waiving right to notice of sale; no notice given to either debtor; claim against wife disallowed at trial; decision reversed on appeal; leave to appeal to S.C.C. refused.

Cassidy's Ltd. v. Catchpole (1988), 9 P.P.S.A.C. 1 - debtor's sale of collateral; debtor selling outside ordinary course of business; creditor with perfected interest having priority over third party purchaser.

Atlantic
Canadian Imperial Bank of Commerce v. Hi-Tech Woodworkers Ltd. (1992), 112 N.S.R. (2d) 292; affirmed (1992), 118 N.S.R. (2d) 73 (N.S.S.C.) - security interest vs. lienholder; debenture secured in part by real property registered with an error; liens registered before the debenture was corrected fall behind debenture in priority; judicial review refused.

Lundrigan Group Ltd. v. Bolands Ltd. (1990), 86 Nfld. & P.E.I.R. 14; applied, Royal Trust Co. v. H.A. Roberts Group Ltd. (1995), 129 Sask. R. 161 (Sask. Ct. of Queen’s Bench) - security interest vs. landlord's right of distress; landlord distraining but not moving or selling tenant's goods; debenture holder crystallizing interest; debenture had priority as secured interest.

Other

British Columbia
Allen v. Bergen (1995), 8 B.C.L.R. (3d) 127 (B.C.C.A.) - discharge of loan; part performance; children partially repaying loan to father; father allegedly forgiving remainder of loan; whether acceptance of partial payment in absence of prior agreement to write off remaining balance constitutes discharge of the loan.

Pax Management Ltd. v. Canadian Imperial Bank of Commerce, [1992] 6 W.W.R. 289 (S.C.C.) - demand for payment; company given 24 hours by bank to repay debenture; next day, on default, bank appointed a receiver; in the circumstances no longer notice was required; debtor unable to repay in any event.

Royal Bank v. Lions Gate Fisheries Ltd. (1991), 53 B.C.L.R. (2d) 1 - Bank Act s. 178; bank registered notice of intention; debtor purchasing goods from and selling to another party; upon bank's realization of security other party seeking to set-off amount owed by debtor against its amount owing; constructive notice of bank's security preventing set-off.

Financial Trust Co. v. Hawkwood Development Ltd. (1989), 36 C.L.R. 275 - priorities among lienholders; all lien claimants participate equally in proceeds of sale; prior mortgagees have priority over all lienholders.

Great West Life Assurance Co. v. Royal Pacific Hotels Inc. (1988), 69 C.B.R. (N.S.) 38 - crystallization of floating charge; failure by creditor to give reasonable notice of appointment of receiver no defence to crystallization of debenture; default giving rise to the right to appoint receiver triggering crystallization; not notice thereof.

Prairies
Re Stewart Estate (1997), 50 Alta. L.R. (3d) 170 (Alta. Surrogate Ct.) - credit card debts; set-off; deceased insolvent; bank entitled to set-off deceased’s credit card and overdraft debts against term deposit held by deceased at same bank.

Lemax Industries Ltd. v. Bradon Industries Ltd. (1993), 4 C.L.R. (2d) 256 - availability of lien; materials and services must be directly related to the construction process to invoke right to lien.

Loedel v. Swanky (1992), 8 C.L.R. (2d) 217 - availability of lien; demolition work done as site preparation for construction qualifies as work “to or for an improvement” under legislation.

Royal Bank v. Hallmark Golf Developments (1992), 1 C.L.R. (2d) 120; varied (1993), 12 C.L.R. (2d) 196; 12 C.L.R. (2d) 202 (Alta. C.A.) - priority of creditors; liens registered on hand after establishment of bank line of credit but before any advance made; lien having priority at trial; decision varied on appeal.

Cornwall Developments v. Owl Developments Ltd. (1991), 43 C.L.R. 15 - right to construction lien; no right to lien where material or service provided not integral part of physical construction.

Farr Canada Ltd. v. McLeod (1990), 107 A.R. 92 - assignment of book debts; assignee of book debts giving proper notice has priority to funds of debtor over other creditors in subsequent receivership order.

Royal Bank v. Saskatchewan Power Corporation (1990), 84 Sask. R. 275 – “owner” definition; provincial power corporation having easements for purpose of erecting transmission lines; easement interest in land sufficient to be “owner” under statutory lien legislation.

Cindercrete Products Ltd. v. Canadian Imperial Bank of Commerce (1990), 42 C.L.R.  222 - statutory trust fund; owner's bank refusing to certify cheque to material supplier due to lack of funds; supplier arguing all funds received by owner constitute trust for its benefit; defeated since no funds remaining when payment sought.

Ontario
Provincial Tire Ltd. v. Uniroyal Goodrich Canada Inc. (1997), 32 B.L.R. (2d) 58 (Ont. Ct. Gen. Div.) - collateral mortgage; guarantee; undue influence; security granted by tire wholesaler to supplying manufacturer for inventory purchases declared void; supplier took advantage of wholesaler’s circumstances and breached other terms of distributorship agreement.

Gillies Lumber Inc. v. Kubassek Holdings Ltd. (1997), 32 O.R. (3d) 475 (Ont. Div. Ct.); reversed (1999), 176 D.L.R. (4th) 334 (Ont. C.A.) - vacating lien; material supplier providing materials to four sites, each being developed by different subsidiary of single developer; supplier registering lien for total amount of purchases against all four properties; at trial, developer’s motion to vacate liens denied; supplier not required to designate liability among properties.  Reversed on appeal, requiring specificity of liability, limiting power of lower court to cure such a defect in lien. 

Toronto Dominion Bank v. General Glass and Aluminum Co. (1993), 5 C.L.R. (2d) 31 - statutory trust fund; bank applying contractor's deposit to loan repayment; monies constituting trust for suppliers; bank liable.

George & Asmussen Ltd. v. MCM Projects Inc. (1992), 6 O.R. (3d) 645 - right to claim lien; right of sub-contractor to payment is not dependant on general contractor filing a lien.

Anron Mechanical Ltd. v. Valantori Construction Ltd. (1990), 43 C.L.R. 220 - lien holdback; calculation in accordance with Act requires only value of material and labour actually supplied be used in determining amount.

Planet Earth Productions Inc. v. Rowlands (1990), 69 D.L.R. (4th) 715; additional reasons (1990), 72 D.L.R. (4th) 287 (Ont. H.C.) - exemptions from seizure; creditor not entitled to seize photographic negatives of debtor since debtor owned copyright is negatives.

Kavcar Investments Ltd. v. Aetna Financial Services Ltd. (1989), 62 D.L.R. (4th) 277; applied, Degelder Construction Co. v. Dancorp Developments Ltd. (1996), 21 B.C.L.R. (3d) 112 (B.C.C.A.); not followed, Bank of Montreal v. Judges (1991), 1 P.P.S.A.C. (2d) 240 (Ont. Ct. of Justice – Gen. Div.) - rights of debenture holder; holder must give debtor reasonable time to make payment after demand before seizing assets. 

Wotherspoon v. Canadian Pacific Ltd., [1987] 1 S.C.R. 952 - floating charges; debenture purporting to be “first lien and charge” on property; debtor selling surplus lands; holders claiming consent required; no consent required as security is floating charge; debtor not in default.

Atlantic
Kings County Construction Ltd. v. McKie (1996), 147 Nfld. & P.E.I.R.  85 (P.E.I. T.D.) - when interest payable; plaintiff sued on unpaid debt claiming large amount of interest; no contractual agreement to pay interest on debt; plaintiff not entitled to receive interest.

Bank of Nova Scotia v. Gaetz (1992), 116 N.S.R. (2d) 376 - Bank Act s.178; bank petitioning car dealership into bankruptcy; responsibility of Bank to consider debtor's best interest while realizing on its

s. 178 security.

Bank of Nova Scotia v.  Simonot (1991), 96 Sask. R. 208; affirmed (1992), 105 Sask. R. 154 (Sask. C.A.) - assignment of book debts; assignment of solicitor's book debt constitutes valid assignment of receivables arising in course of business; solicitor-client confidentiality not affecting validity; judicial review refused.

Precision Metal Works Ltd. v. Fredericton Motor Inn Ltd. (1990), 42 C.L.R. 19 - right to construction lien; no right to lien for that portion of claim representing materials or services supplied after claim filed.

Canadian Imperial Bank of Commerce v. Halifax (City) (1990), 43 C.L.R. 81 - assignment of book debts; debtor defaulting; city among book debt debtors; agreeing to bank to honour debt; other creditors claiming, priority; fixed and specific assignment to bank taking priority.

BANKRUPTCY  AND  INSOLVENCY

Petition

Directors of the Atlantic Winter Fair, Re (2000), 16 C.B.R. (4th) 159 (N.S.S.C.) - petition, defence; enterprise ceased to meet liabilities, claimed petition was improper and exposed creditors to greater risk as enterprise had right of action against province yet to be advanced; petition granted, creditors well protected by trustee, and causes of bankruptcy irrelevant to reality that the act of bankruptcy had taken place. 

Re Laserworks Computer Services Inc. (1997), 46 C.B.R. (3d) 226 (N.S.S.C.) - effect of proposal; improper conduct of creditors; bankrupt company making proposal; solicitor acting for numerous creditors opposed proposal; solicitor actually acting for competitor of bankrupt seeking to remove competition; proposal upheld by court; competitor’s actions improper.

Montreal Trust Co. v. Schultz, [1993] 5 W.W.R. 84; reversed, [1994] 1 W.W.R. 244 (Sask. C.A.) - act of bankruptcy; debtor was guarantor of mortgage and failed to make payment when requested by bank; bank sought receiving order on basis that guarantor was failing to meet liabilities as they fell due; petition denied at trial as bank could not show that guarantor was not paying any other creditors but bank; trial decision reversed on appeal. 

Selox Inc., Re (1992), 4 P.P.S.A.C. (2d) 21; applied, Royal Bank v. Wagga Wagga Investments Ltd. (1995), 11 P.P.S.A.C. (2d) 111 (Ont. Ct. of Justice - Gen. Div.) - defences to petition; establishing priority of secured creditors; not improper for one secured creditor to petition debtor into bankruptcy in order to secure a priority position in asset distribution; defence of improper use of Bankruptcy Act not valid.

Robinson, Re (1992), 118 N.S.R. (2d) 16 - act of bankruptcy; debtor ceased to meet his obligations as they became due and sheriff returned a judgement execution to creditor for lack of sufficient property to levy.

Cliff & Walters Lithographing Co., Re (1991), 6 C.B.R. (3d) 128 - effect of receiving order; debtor having no substantive defence to petitioner; expediency in dealing with bankrupt's assets justified appointment of trustee.

Re Catear Resources Ltd. (1990), 2 C.B.R. (3d) 173 - defences to petition; not valid defense that amount claimed by petitioner creditor is inexact; if debt is bona fide, petition is valid even though amount may be adjusted.

Optical Recording Laboratories Inc., Re (1990), 1 O.R. (3d) 131 - act of bankruptcy: fraudulent conveyance; receiving order granted after debtor transferring assets to and executing general security agreement in favour of affiliated company; “genuineness” of transaction more relevant than if made to creditor in finding fraudulent conveyance.

Fischel, Re (1990), 80 C.B.R. (N.S.) 25; affirmed (1991), 10 C.B.R. (3d) 282 (N.B.C.A.) - act of bankruptcy; where clear default occurred and repeated demands appear futile creditor entitled to petition for continuing debt; judicial review refused.

Hodgson's Steel & Iron Works Ltd., Re (1990), 79 C.B.R. (N.S.) 39 - effect of proposal; once proposal in place additional claims of creditors suspended to prevent interference with administration of proposal.

Gobuty, Re (1988), 69 C.B.R. (N.S.) 146 - receiving order; order set aside where arrangement made between debtor and petitioning creditor; no prejudice to other creditors; petition remaining in place in event of default.

Langille v. Toronto Dominion Bank (1983), 49 C.B.R. (N.S.) 26 (N.S.C.A.); not followed, Re Znidar (1986), 60 C.B.R. (N.S.) 66 (Ont. S.C.) - applicability of Bankruptcy Act; farming exemption applying only to owner or lessee of farm; wage-earning farm hand not exempt as farmer unless earns less than $2,500.00  annually.

Disposition of Assets

Transtech Intermodal Industries Inc. (Bankrupt), Re (2001), 243 N.B.R. (2d) 21 (N.B.Q.B.); return of goods delivered to later bankrupt; 30 days after delivery goods no longer recoverable; ten months passed, motion to recover denied.

Kun, Re (2000), 16 C.B.R. (4th) 95 (Ont. C.A.) - debt incurred by fraud; bankrupt obtained money from US creditor by fraud; creditor sued in USA, and tried to enforce judgement in Canada; bankrupt made assignment into bankruptcy to defeat creditor; court found debt incurred by fraud survived bankruptcy.

Halldorsson, Re (1993), 18 C.B.R. (3d) 143; applied, Re Burton (1994), 27 C.B.R. (3d) 238 (Ont. Ct. of Justice - Gen. Div.) - after acquired property; disability benefits applied for prior to but received after bankruptcy form part of bankrupt's estate to be disbursed to creditors.

NRS Rosewood Real Estate Ltd., Re (1992), 9 C.B.R. (3d) 163 - disposition of bankrupt's trust funds; bankrupt real estate broker's trust funds paid at 100% to vendors of properties and remainder to commissioned salespeople; salespeople were independent contractors entitled to a portion of trust funds.

1133 Yonge Street Holdings Ltd. v. Clarke, Henning & Hahn Ltd. (1991), 2 C.B.R. (3d) 11; applied, 729770 Ontario Ltd. v. Ernst & Young Inc. (1995), 39 C.B.R. (3d) 279 (Ont. Ct. of Justice - Gen. Div.) - priority of claims; trustee personally liable to landlord for rent if chooses to remain in leased premises for 3 months after bankruptcy; may be indemnified from estate if sufficient funds available.

Todd Acceptance Inc. v. Royal Bank (1990), 74 Alta. L.R. (2d) 52 - secured claims; prior creditor registering security interest with incorrect description of debtor; subsequent secured creditor given priority to bankrupt's assets. 

Robins v. Kuttner (1990), 40 O.A.C. 55 - after acquired property; does not vest in trustee in same fashion as pre-bankruptcy property.

Bayhold Financial Corp Ltd. v. Clarkson Co. (1990), 99 N.S.R. (2d) 91; affirmed (1991), 108 N.S.R. (2d) 198 (N.S.C.A.) - liability of trustee; trustee carrying on bankrupt's business; deciding to close hotel for valid business reasons; major creditor suing trustee for losses due to negligent running of business; no negligence; duty of trustee to preserve value of estate; judicial review refused.

Poulin c. 160401 Canada Inc. (1990), 80 C.B.R. (N.S.) 238 - granting petition; court has discretion not to grant petition if in best interest of debtor and creditors even if a clear act of bankruptcy has occurred; debtor in best position to liquidate offshore holdings to satisfy creditors; act of bankruptcy; mere disclosure of poor financial position not act of bankruptcy; does not prove inability to meet obligations generally.

Roosevelt Recreational Enterprises v. Roco Marine International Ltd. (Trustee of) (1990), 1 C.B.R. (3d) 87; applied, Accurate Bailiffs & Collection Agency Ltd. v. ITM Industries Ltd. (1993), 78 B.C.L.R. (2d) 1 (B.C.C.A.) - assets of bankrupt; title passing in goods at time parties intended when debtor-vendor acquired all materials necessary to perform contract; subsequent assignment by debtor into bankruptcy; title had passed to purchaser; goods not part of estate.

Principal Group Ltd. (Trustee of) v. Principal Savings & Trust Co. (1990), 80 C.B.R. (N.S.) 313 - trustee's rights; trustee acting for benefit of all creditors; not entitled to pursue legal proceedings for benefit of only one or some creditors unless inequitable to do otherwise and no inconvenience; leave to appeal to S.C.C. refused.

Cattell, Re (1990), 79 C.B.R. (N.S.) 237; affirmed (1991), 6 C.B.R. (3d) 178 (B.C.C.A.) - secured assets; creditor not entitled to recover more than 100% of its claim against debtor regardless of source; judicial review refused.

Short v. St. John's School Tax Authority (1990), 77 C.B.R. (N.S.) 228 - preferred creditors; bankrupt having outstanding business and school taxes; business taxes preferential lien (section 136(1)(e)) taking priority to second mortgagee; school taxes behind mortgagee.

Price Waterhouse Ltd. v. Vic Macleod Real Estate Ltd. (1983), 48 C.B.R. (N.S.) 191 - property in possession of bankruptcy’s agent; in absence of express trust agreement or contract, property delivered to agent is part of bankrupt's estate.

Discharge

Re Woodrow (1997), 46 C.B.R. (3d) 310 (Sask. Q.B.) - conditional discharge; bankrupt retained certain equipment and interests in real property which trustee deemed available to satisfy debts; discharge conditional on turning over equipment and paying instalments on equity value of property.

Demitor, Re (1993), 17 C.B.R. (3d) 132 - effect of discharge; judgement debt of one secured creditor survived discharge of bankrupt as bankrupt impliedly accepted creditor's allegations of fraudulent misrepresentation contained in the judgement.

Flowerday, Re (1992), 14 C.B.R. (3d) 297 - factors related to discharge; third bankruptcy; debtor abusing system by acquiring debts over a period and seeking discharge; debts from two prior bankruptcies totalled $200,000;  discharge denied.

Volk, Re (1992), 99 Sask. R. 1 - factors related to discharge; second bankruptcy; this application for discharge should be assessed on its facts and should not be affected because debtor had a previous bankruptcy and discharge.

Smith, Re (1991), 11 C.B.R. (3d) 269 - factors related to discharge; bankrupt was married undergraduate student with children; primarily responsible for financial misfortune; student loan programmes opposing discharge; discharge conditional on payment of $10,000.

Agricultural Credit Corp. of Saskatchewan v. Clarkson (1990), 88 Sask R. 2 - effect of discharge on guarantor; obligations of guarantor of bankrupt's debt survive discharge; secured creditor entitled to seek compensation from guarantor after discharge.

Gingras, Re (1990), 1 C.B.R. (3d) 96 - discharge; bankrupt still owing student loans; court deeming such to be “necessaries”; court not releasing obligation to pay loans as part of conditional discharge.

Tomkins, Re (1990), 80 C.B.R. (N.S.) 35 - factors related to discharge; fourth bankruptcy; debtor learning nothing from process; discharge denied.

Satish, Re (1990), 86 Sask. R. 197 - conditional discharge; physician with substantial income failing to pay income tax; tax arrears cause of bankruptcy; discharge granted on condition all tax be paid according to imposed schedule.

Receivers

BT-PR Realty Holdings Inc. v. Coopers & Lybrand (1997), 29 O.T.C. 354 (Ont. Ct. Gen. Div.) - duties of receiver; receiver expected to conduct affairs as economically as possible in best interest of creditor and as if it were receiver’s own business; creditor may hold receiver liable otherwise.

U.F.C.W.,  Local 832 v. Flin Flon Hotel (1993), 93 C.L.L.C.  16,050 - status of receiver; receiver acts as agent of court not of owner of business; thus receiver assumes role of successor employer pursuant to labour law and must accept all obligations of owner with respect to collective agreement.

Bank of Nova Scotia v. Dunphy Leasing Enterprises Ltd. (1990), 105 A.R. 161; reversed (1991), 83 Alta. L.R. (2d) 289 (Alta. C.A.); affirmed (1994), 18 Alta. L.R. (3d) 2 (S.C.C.) - duties and liabilities of receivers; receiver selling seized inventory after 1 year; goods depreciated; at trial debtor entitled to damages for difference in value; trial decision reversed on appeal and then affirmed on further appeal to S.C.C.

Fraudulent Conveyances and Preferences

Deloitte & Touche Inc. v. White Veal Meat Packers Ltd. (2000), 16 C.B.R. (4th) 74 (Man. Q.B.) - fraudulent preferences; in three months prior to bankruptcy, one creditor of bankrupt was paid down significantly while indebtedness to others increased; presumption of fraudulent preference not rebutted by mere intentions expressed by that payments were in normal course of business.  

Funk & Strell v. Canadian Imperial Bank of Commerce (1990), 2 C.B.R. (3d) 230 - fraudulent preferences; debtor obtaining bank loan agreeing not to encumber home; debtor assigning portion of future sale price of home to bank upon separation from wife; debtor bankrupt five months later; no fraudulent preference; insolvency not apparent at time of dealings.

IBL Industries Ltd. (Trustee of) v. White Oaks Welding Supplies Ltd. (1990), 80 C.B.R. (N.S.) 207 - fraudulent preference; debtor arranging sale and lease-back with creditor within days of requesting receiver from bank and later making assignment into bankruptcy; presumption of fraudulent preference to creditor not rebutted; apparent at time of arrangement debtor not intending to continue business.

Stihl Ltd. v. Motion Engine Services Ltd. (1990), 106 A.R. 118 - fraudulent conveyances; insolvent debtor assigns book debt to one creditor in return for bare consideration; other creditor entitled to have assignment set aside.

Bank of Montreal v. Freed (1990), 79 C.B.R. (N.S.) 274 - fraudulent conveyances; creditors without a judgement not entitled to set aside a debtor's fraudulent conveyance.

PATENTS,  TRADE  MARKS,  AND  COPYRIGHT

Copyright

NFL Enterprises L.P. v. 1019491 Ontario Ltd. (1997), 72 C.P.R. (3d) 1 (Fed. T.D.); reversed on appeal (1998), 85 C.P.R. (3d) 328 (Fed. C.A.)  - Canadian bars showing American football games; reception of NFL games blocked in certain parts of the USA; plaintiff sought permanent injunction prohibiting broadcast of games claiming copyright infringement; no injunction granted; complex issues of Canadian ownership of copyright and licence requiring full trial. Dismissed at trial, appeal allowed, defendant’s activities were a breach of copyright, injunction issued. 

Paramount Pictures Corp. v. Howley (1992), 39 C.P.R. (3d) 419; amended (1992), 39 C.P.R. (3d) 419n - copyright infringement; wording and designs of movie “Crocodile Dundee” used for merchandise without authority prior to release of movie; at trial user liable to owner for damages and profits obtained; decision amended on appeal. 

R. v. Biron (1992), 127 N.B.R. (2d) 142; applied, R. v. Laurier Office Mart Inc. (1994), 58 C.P.R. (3d) 403 (Ont. Ct. of Justice - Prov. Div.) - defences to infringement; individual purchasing and reselling Asian video game advertised as “Nintendo”; anonymous caller informed him that video may be illegal; no copyright infringement since no intention to infringe.

Cselko Associates Inc. v. Zellers Inc. (1992), 44 C.P.R. (3d) 56 - work done in course of employment; commercial artist preparing advertising artwork; no usage limitations set out in invoice; trade custom transferred all ownership to customer; artist having no copyright protection. 

Lifestyle Homes Ltd. v. Randall Homes Ltd. (1990), 40 C.L.R. 188; affirmed (1991), 44 C.L.R. 113 (Man. C.A.) - requirements for copyright protection; no protection where material lacks uniqueness or originality; home plans not distinctive; judicial review refused.

R. v. Harris (1990), 81 Nfld. & P.E.I.R. 147 - defences to infringement; naive infringer honestly believing video cassettes having permission; inexperienced in video rental business; tapes showing signs of infringement.

Preston v.  20th Century Fox Canada Ltd. (1990), 38 F.T.R. 183; affirmed (1993), 76 F.T.R. 26n (Fed. Ct. - Appeal Div.) - literary works; infringement action claiming “Ewok” characters in film Return of the Jedi used without consent; dismissed on grounds “Ewoks” not distinguishable as characters subject to copyright; judicial review refused.

Bishop v. Stevens (1990), 72 D.L.R. (4th) 97 (S.C.C.) - proof of copyright and infringement; copyright ownership belonging to registration certificate nominee; infringement in form of unauthorized promotional performance of song; improper compensation.

Lambert c. Wardair Canada Inc., [1990] R.J.Q. 877 - copyright infringement; registered designs for vacation promotion; initially rejected by customer; appearing several years later in customer's travel promotion.

Hutton v. Canadian Broadcasting Corp. (1989), 27 C.I.P.R. 12; affirmed (1992), 120 A.R. 291 (Alta. C.A.) - copyright infringement; parties co-produced music television program; CBC later producing another similar music program without mention of plaintiff; programs sufficiently dissimilar to avoid infringement; judicial review refused.

DRG. Inc. v. Datafile Ltd. (1987), 15 F.T.R. 174; affirmed (1991), 43 F.T.R. 239n (Fed. C.A.) - artistic works; coloured file labels suitable for copyright protection as artistic works; registration prevented since registrable under Industrial Design Act; judicial review refused.

Snow v. Eaton Centre Ltd. (1982), 70 C.P.R. (2d) 105 - copyright:  moral rights; purchaser placing Christmas bows on necks of flying geese sculpture; sculptor obtaining injunction; integrity and reputation at risk.

Patents

Heffco Inc. v. Dreco Energy Services Ltd. (1997), 73 C.P.R. (3d) 284 (Fed. Ct. - Trial Division) - infringement; oil and gas equipment; patent holder claimed defendant’s variation on drilling tools was infringement of patent; test for infringement applied was whether an experienced person in the field would consider that exact compliance with the description of the patent was an essential part of its exclusivity; no infringement found as variation fell outside narrow patent description.

Paula Lishman Ltd. v. Erom Roche Inc. (1997), 72 C.P.R. (3d) 214 (Fed. Ct. - Trial Division) - infringement remedies; patent for manufacture of fur garments infringed; defendant required to pay profits over to patent holder; determination of profits and allowable expenses determined by court accounting process.

Unilever PLC v. Procter & Gamble Inc. (1993), 47 C.P.R. (3d) 479; affirmed (1995), 61 C.P.R. (3d) 499 (Fed. C.A.) - patent application; sufficiency of product claims of patent applicant challenged by competitor as being unclear; specifications and claims found to be sufficiently clear to be patentable; judicial review refused.  

CFM Inc. v. Wolf Steel Ltd. (1993), 64 F.T.R. 240; affirmed (1995), 64 C.P.R. (3d) 75 (Fed. C.A.) - validity of patent; infringement action regarding high efficiency fireplaces; patent found invalid for obviousness; definition of test for obviousness; judicial review refused.

Computalog Ltd. v. Comtech Logging Ltd. (1990), 32 C.P.R. (3d) 289; varied (1992), 44 C.P.R. (3d) 77 (Fed. C.A.) - validity of patent; competing inventions to test slurry quality using similar approach; no infringement found at trial; each patent having different objective and procedure; trial decision varied on appeal.

Nekoosa Packaging Corp. v. AMCA International Ltd. (1989), 26 C.I.P.R. 206; additional reasons at (1990), 29 C.P.R. (3d) 540 - sufficiency of specification; patent application conflicting with existing product; only part of invention set out in specification; patent granted but limited.

Re Application for Compulsory Licence by Torcan Chemicals Ltd. (1989), 29 C.P.R. (3d) 80 - compulsory licence: patent; inability to sell product not defence to compulsory licence application; insufficient prejudice to patentee and voluntary licensee.

Re Application for Compulsory Licence by 648866 Ontario Ltd. (1989), 28 C.P.R. (3d) 418 - compulsory licence: patent; patentee’s objection to applicant’s proposed additional uses of product rejected; both uses related; restrictions on further processing denied; right protected via infringement.

Mahurkar v. Vas-Cath. of Canada Ltd. (1988), 16 F.T.R. 48; affirmed (1990), 105 N.R. 138 (Fed. C.A.)  - validity of patent: first inventor; infringement claim allowed; patent not part of earlier patent; not obvious technology; test for obviousness and first invention; judicial review refused.

Diversified Products Corp v. Tye-Sil Corp. (1987), 16 C.P.R. (3d) 207; affirmed (1991), 125 N.R. 218  - infringement action; upheld on basis of sufficiency of specification; no established prior use by third party; commercial success; novel design not obvious; infringer's variations non-essential; judicial review refused;  this case has been frequently applied.

Trade Marks and Industrial Designs

Eli Lilly & Co. v. Novopharm Ltd. (1997), 147 D.L.R. (4th) 673 (Fed. Ct. - Trial Division) - passing off; plaintiff producer of Prozac sold generic drug identical to Prozac upon expiry of its patent for Prozac; competitor sold generic-type Prozac also in similar shape and form; plaintiff sought injunction to prevent competitor’s sales; tests for determining passing off concluded defendant not liable.

Thomas & Betts Ltd. v. Panduit Corp. (1997), 74 C.P.R. (3d) 185 (Fed. Ct. - Trial Division) - distinctive guise; infringement; plaintiff claimed that it owned intellectual property in the oval shape of its cable ties and the trade name “BARB TIE”; defendant also produced cable ties with similar shape; insufficient evidence to conclude exclusive use of shape or trade name by plaintiff.

Rogers Broadcasting Ltd. v. Chum Ltd. (1993), 48 C.P.R. (3d) 108 - trade mark registrability; application for registration of “Lite Rock...Less Talk” for radio entertainment; test for descriptiveness or misdescriptiveness being average listener's perception.

McDonald’s Corp. v. Rodden (1993), 50 C.P.R. (3d) 557 - trade mark confusion; registration of ‘McSaurus’ denied; potential confusion that McDonald’s may be sponsor of goods; however, McDonald’s not entitled to oppose mark on basis that it has protection of “Mc” prefix other than for food products.

J.M. Schneider Inc. v. Kretschmar Inc. (1993), 48 C.P.R. (3d) 256 - trade mark confusion; application for registration of “Sizzle & Brown” for meats refused on basis of confusion with “Sizzle ‘N Serve” meat product of opponent; both goods and marks similar.

Chanel S.A.  v.  Lander Co. Canada (1993), 49 C.P.R. (3d) 562 - trade mark confusion; toiletry products to be called “Jenelle” refused registration; confusing due to similarity with name and products of Chanel; popular market presence of Chanel not a factor reducing confusion.

Sun Ice Ltd. v. Kelsey Sportswear Ltd. (1993), 47 C.P.R. (3d) 443 - trade mark infringement; opposition to "V Stripe" design on ski wear; mark not functional or ornamental; user's mark shown to be distinctive.

Karpman v.  Jewelcor Ltd. (1992), 43 C.P.R. (3d) 443 - trade mark confusion; application for registration of "Medi Info" for line of jewellery refused; confusing with "Medi Data" line of jewellery displaying medical conditions of wearers; confusion arising as "Medi" not common term relating to type of product.

Thomas J. Lipton Inc. v. Fletcher's Fine Foods Ltd. (1992), 44 C.P.R. (3d) 279 - trade mark registrability;  words "Deli-Delite" for salads not found to be clearly descriptive or misdescriptive for salads; acceptable for trademark registration.

Polo Ralph Lauren Corp. v. Iarrera (1992), 44 C.P.R. (3d) 118 - trade mark confusion; attempt to register “West Bay Polo Club International Wear” for men's clothing; opposed by Ralph Lauren; trade mark accepted on basis that marks not confusing as resemblance limited to common notion of polo.

Istituto Spumante Classico Italiano “Metodo Champenois” v. Ridout Wines Ltd. (1990), 32 C.P.R. (3d) 545 - registrability and confusion; “spumante classico” registrable trade mark even though suggesting special Italian source; use of “spumante” by Canadian producers.

Royal Trust Co. v. Canada Trustco Mortgage Co. (1990), 32 C.P.R. (3d) 517 - trade mark registrability; application to register “T-Bill Savings” for financial services denied; words descriptive. 

Royal Appliance Manufacturing Co. v. Iona Appliances Inc./Appareils Iona Inc. (1990), 32 C.P.R. (3d) 525; applied, Interprovincial Cooperative Ltd. v. Habib (1994), 55 C.P.R. (3d) 87 (Trademarks Board) - trade mark confusion; registration of "Dirt Pirate" vacuum cleaners permitted; not confusing with "Dirt Devil" of competitor; competitor having insufficient prior use; this case has been frequently applied by the Trademarks Board.

Style Communications Inc. v. Southam Inc. (1990), 39 F.T.R. 154 - trade mark infringement; fashion trade magazine "Style"; registered mark; opposition to newspaper's weekly "Style" section rejected; publications targeted to different markets; no confusion.

Extendicare Health Services Inc. v. Groupmark Canada Ltd. (1990), 32 C.P.R. (3d) 285 - trade mark confusion; merchandising discount cards to be called "Extendacard" refused registration; potential confusion as part of health services provided by "Extendicare."

Heintzman v.  751056 Ontario Ltd. (1990), 38 F.T.R. 210 - expungement of trade mark; subsequent user of mark causing mark to lose distinctiveness; misuse of mark with substandard goods; mark expunged from register.

Barwell Foods Sales Inc. v. Snyder & Fils Inc. (1990), 32 C.P.R. (3d) 81; affirmed (1992), 41 C.P.R. (3d) 127 (Ont. C.A.) - trade mark licensing; owner granting temporary license for use of mark; licensor required to give reasonable notice of termination based on nature of licensee's production process; judicial review refused.

Citrus Growers Assn. Ltd. v. William D. Branson Ltd., [1990] 1 F.C. 641; applied, Fennessey v. Verb Investments Inc. (1993), 50 C.P.R. (3d) 477 (Fed. Ct. - Trial Div.) - foreign trade mark owner; Canadian agent using mark; registering mark as own; Canadian agent struck as registered owner; breach of fiduciary duty.

Uniformes Town & Country Inc. v. Labrie (1989), 24 C.P.R. (3d) 162; reversed (1992), 44 C.P.R. (3d) 514 (Fed. C.A.) - industrial design ownership; designer hired to design uniforms; employer as owner of design having paid for services; finding at trial that designer not entitled to register design; decision reversed on appeal.

Maxim's Ltd. v. Maxim's Bakery Ltd. (1988), 22 C.P.R. (2d) 455; applied, Musingwear Inc. v. Prouvost S.A. (1992), 41 C.P.R. (3d) 470 (Fed. C.A.) - trade mark registration; opposition by Maxim's Restaurant in Paris to registration of "Maxim's Cake Shop" in Canada rejected; insufficient public awareness in Canada of Paris mark.

Canadian Olympic Assn./Assn Olympique canadienne v. Olympus Optical Co. (1987), 14 C.I.P.R. 259; reversed (1990), 31 C.P.R. (3d) 479 (Fed. Ct. - Trial Div.); affirmed (1991), 38 C.P.R. (3d) 1 (Fed. C.A.) - trade mark registration; Olympic Association claiming confusion with applicant's proposed mark for audio-visual equipment; "Olympus"  in use for five years; parties’ marks distinctive; many registrations as "Olymp...";  no confusion found at trial; registration permitted; trial decision reversed on appeal; reversal upheld on further appeal; leave to appeal to S.C.C. refused.

Cookie Florist Ltd. v. Maiani (1987), 15 C.P.R. (3d) 271 - industrial design infringement; design registered for certain flower-shaped cookies; injunction granted; competitor permitted to produce cookies only of other flower shapes.

Other

Levi Strauss & Co. v. Timberland Co. (1997), 74 C.P.R. (3d) 49 (Fed. Ct. - Trial Division) - passing off; Levi’s claimed that Timberland infringed its trade-mark rights and committed passing-off by sewing trade-mark tabs into seams of products; Timberland unsuccessfully claimed that Levi’s habitually used the legal process to coerce competitors to cease using seam tabs.

National Hockey League v. Pepsi-Cola Canada Ltd./Pepsi-Cola Canada Ltee (1992), 70 B.C.L.R. (2d) 27; additional reasons at (1993), 102 D.L.R. (4th) 80; affirmed (1995), 2 B.C.L.R. (3d) 3 (B.C.C.A.); with additional reasons at (1995), 2 B.C.L.R. (3d) 13 - passing off; soft drink producer ran pro hockey contest; disclaimer in both print and television advertising stating no connection with NHL; no passing off occurred; judicial review refused.

Walt Disney Productions v. Triple Five Corp. (1992), 3 Alta. L.R. (3d) 159; affirmed (1994), 17 Alta. L.R. (3d) 225 - passing off; Canadian mall naming indoor amusement park "Fantasyland"; Disney showing significant reputation and goodwill of its park named Fantasyland from 1955 but not having trade mark; public easily confused; injunction granted; judicial review and leave to appeal to S.C.C. refused.

Molson Breweries v. Moosehead Breweries Ltd. (1990), 31 C.P.R. (3d) 546 - injunctive relief; application to prevent use of marketing design for bottles and packaging of beer; injunction denied; parties marketing in mutually exclusive geographic regions; no chance of confusion.

Keybrand Foods Inc. v. Guinchard (1990), 31 C.P.R. (3d) 542 - passing off; former employees prevented from marketing food products using graphics similar to those of former employer.

MacKnight v. MacCallum Building Supplies Ltd. (1990), 31 C.P.R. (3d) 526; reversed (1991), 35 C.P.R. (3d) 393 (N.B.C.A.) - passing off; customer requesting specific brand product; supplier deliberately substituting another brand; supplier liable for passing off and damages at trial; decision reversed on appeal.

Ray Plastics Ltd. v. Dustbane Products Ltd. (1990), 75 O.R. (2d) 37; additional reasons at (1990), 33 C.P.R. (3d) 219 at 237 - passing off; criteria of action; intentional copying of competitor's product.

Iona Appliances Inc. v. Hoover Canada Inc. (1988), 32 C.P.R. (3d) 304 - injunctive relief; intent to copy electric broom demonstrated; no undue inconvenience to copier but large risk to original producer; injunction granted.

INTERNATIONAL  BUSINESS  LAW 

Arbitration

Food Services of America Inc. v. Pan Pacific Specialties Ltd. (1997), 32 B.C.L.R. (3d) 225 (B.C.S.C.) - enforcement of award; unsuccessful party sought to oppose enforcement of arbitral award by competent court on grounds that award contained errors; parties expressly waived right to oppose enforcement of award in their agreement; award enforced according to agreement.

ABN Amro Bank Canada v. Krupp Mak Maschinenbau GmbH (1996), 135 D.L.R. (4th) 130 (Ont. Ct. Gen. Div.) - stay of court action; bank was assignee under technology licensing agreement; agreement contained arbitration clause; bank’s court action stayed; parties bound to arbitrate and bank inherited same obligation as assignee.

Globe Union Industrial Corp. v. G.A.P. Marketing, [1995] 2 W.W.R. 696 (B.C.S.C.) - applicability of arbitration clause; parties’ agreement containing arbitration clause had terminated prior to dispute; arbitration clause independently survived the termination of the contract and still applied to dispute arising out of the contract; court proceedings were not permitted.

Compania Maritima Villa Nova, Societe Anonyme v. Northern Sales Co. (1989), 29 F.T.R. 136; affirmed (1991), 51 F.T.R. 159n (Fed. C.A.) - enforcement of foreign arbitral award; award made in England; enforceable in Canada under U.N. Foreign Arbitral Awards Convention Act; judicial review and leave to appeal to S.C.C. refused.

International Contracts of Sale

Eastern Power Ltd. v. Azienda Comunale Energia & Ambiente (1999), 50 B.L.R. (2d) 33 (Ont. C.A.) - jurisdiction, substantial connection; Ontario and Italian companies joined in venture; Italian firm later withdrew; Ontario company brings action for damages but forum of Ontario rejected by court; contract formed in Italy, proposed witnesses were Italian residents, contract to be performed in Italy; Italy proper forum for dispute with no prejudice at law for Ontario company.  

Jian Sheng Co. v. Great Tempo S. A. (1997), 129 F.T.R. 55 - bill of lading; applicable jurisdiction for dispute resolution; freight forwarder booked carriage for lumber from B.C. to Taiwan; lumber lost overboard during transport; bill of lading required dispute settlement in carrier’s principle place of business; forwarder’s booking note required arbitration in Vancouver and specified that booking note trump bill of lading if in conflict; bill of lading terms unclear; terms of note prevailed.

Wilson v. Moyes (1993), 13 O.R. (3d) 202; additional reasons at (1993), 4 W.D.C.P. (2d) 562 - choice of law; car accident in Florida involving residents of Ontario and Scotland; action commenced in Ontario denied on basis that Florida was proper jurisdiction.

Lantic Sugar Ltd. v. Blue Tower Trading Corp. (1991), 52 F.T.R. 161; affirmed (1993), 163 N.R.  191; 70 F.T.R. 133n - international contract of carriage; shipping company not liable since no contract of carriage existed: bill of lading not such a contract; judicial review refused.
Middle East Banking Co. S.A.L. v. Al-Haddad (1989), 70 O.R. (2d) 97; applied, Millgate Financial Corp. v. BF Realty Holdings Ltd. (1994), 15 B.L.R. (2d) 212 (Ont. Ct. Gen. Div.) - choice of law; no choice specified; Ontario court choosing place of commercial transaction in Lebanon as proper forum; German citizen; Canadian resident.

Gillespie Management Corp. v. Terrace Properties (1989), 39 B.C.L.R. (2d) 337 - applicable law; contract will not be upheld in one jurisdiction if its performance is illegal in another foreign jurisdiction where performance is to take place.

Mountainbell Co. v. W.T.C. Air Freight (H.K.) Ltd. (1988), 20 F.T.R. 57; affirmed (1990), 49 F.T.R. 239n (Fed. C.A.) - contract specifying applicable law; if court of another jurisdiction may hear dispute, decision to exercise jurisdiction lies with court, regardless of contract specification; judicial review refused.

Nissho Iwai Corp. v. Paragon Grand Carriers Corp. (1987), 11 F.T.R. 134 - contract specifying applicable law; onus on party wishing to use alternate jurisdiction to show unreasonableness of jurisdiction provided for in contract; Japan vs. Canada.

Jorges Carpet Mills Inc. v. Bondar, [1981] 4 W.W.R. 470 - choice of law; no choice specified; factors to determine appropriate applicable law; closeness of jurisdiction of business transaction.

Import and Export of Goods

Shayesteh v. Minister of National Revenue (1997), 93 B.C.A.C. 25 (B.C.C.A.) - seizure of goods; Customs Act; imported carpets undervalued for calculation of duty; imported goods are forfeit to the Crown at the moment the Act is contravened; seized goods are not released to the importer because ownership vested in the Crown.

R. v. Martin (1992), 7 O.R. (3d) 319 (S.C.C.) - goods prohibited from export; exporting polar bear products is a strict liability offense under the Export and Import Permits Act.                                                                   

IBM Canada Ltd. v. Deputy Minister of National Revenue (Customs and Excise) (1991), 129 N.R. 369 - classification for duty; computerized telephone and data processing systems incorrectly classified by customs as electric telephone apparatus.

Roblin Textiles Inc. v. Minister of National Revenue (1991), 45 F.T.R. 276 - offences; imported goods not properly described in importer's customs declarations; fine against importer removed since it relied on description from exporter.

Tran v. Deputy Minister of National Revenue (Customs & Excise) (1990), 3 T.C.T. 2251 - value and classification for duty; where no currency exchange rate available from Bank of Canada, customs officials may rely on chartered bank quote; criteria to change classification; Vietnamese pictures.

Cie Lanka Link v. Minister of National Revenue (1990), 3 T.C.T.  5136 - seizure of goods; importer falsely declaring imported goods; goods seized; not entitled to return as unsatisfactory explanation given for untrue statements; jewellery.

Re Refill Paper (1990), 3 T.C.T. 2243 - anti-dumping; dumping and subsidization of Brazilian paper in Canadian market causing injury to Canadian producers in the industry.

Re Canned Ham (1990), 3 T.C.T. 2089 - anti-dumping; review of previous decision re canned ham luncheon meat; subsidization continuing; consumer preference for low price; injury to Canadian producers continuing.

Re TK-IDM Distribution Inc. (1990), 49 B.L.R. 265 - seizure of goods; purchaser of imported goods informing customs officials that goods smuggled; goods seized from importer before delivery; purchaser seeking possession of goods prepaid; no title passed; unascertained goods under Sale of Goods Act.

R. F. Hauser Shows Ltd. v. Deputy Minister of National Revenue (Customers & Excise) (1990), 3 T.C.T. 2171 - classification for duty; light fixtures and bulbs for amusement rides denied reclassification as amusement ride parts or ancillary equipment.

Raymond Lanctot Ltee c. R. (1990), 3 T.C.T. 5244 - offences; broker accidentally submitting customs accounting reversing quantity of two items; strict burden on importer to be accurate; penalty imposed.

Re Stainless Steel Bars & Stainless Steel Wire (1990), 3 T.C.T.  2224 - anti-dumping; sole domestic producer purchased by previous foreign dumper; duties removed since dumping unlikely to resume.

K-Mart Canada Ltd. v. Deputy Minister of National Revenue (Customs & Excise) (1990), 3 T.C.T. 2033 - classification for duty; carpenters' levels reclassified from "manufactures of plastic" to "instruments for observation in respect of natural phenomena."

National Corn Grower's Assn. v. Canada (Canadian Import Tribunal) (1990), 74 D.L.R. (4th) 449 - anti-dumping; criteria to determine if dumping is causing injury to domestic industry; right of Tribunal to refer to international treaty to assist in decision.

Signature Plaza Sport Inc. v. R. (1990), 32 F.T.R. 287; varied (1994), 77 F.T.R. 292n (Fed. C.A.) - value for duty; importer failing to include agency, royalty and territorial rights fees in dutiable value; reassessment included only territorial rights fees at trial; decision varied on appeal.

Pret-a-Porter Orly Ltd. v. R. (1990), 3 T.C.T.  5178; affirmed, Federal Court of Appeal Docket: A-563-90 (1994) - import permits; exporting country having exceeded limit negotiated for exports to Canada; further negotiation; importing company eventually granted import permit.

Re Plain Hardboard Sheets or Panels from the Union of Soviet Socialist Republics and Poland (1990), 3 T.C.T.  2275 - anti-dumping; previous dumping finding about to expire; Canadian producers concerned dumping would resume; no threat existing since no imports from U.S.S.R. and Poland in last ten years.

Monark Import-Export Inc. v. Deputy Minister of National Revenue (1990), 3 T.C.T.  2191 - value for duty; importer entitled to deduct the cost of shipping from the purchase price of goods to determine value for duty but only in so far as shipping is included in price. 

Takara Co. v. Gamex International Inc. (1989), 28 C.P.R. (3d) 575 - goods prohibited from import; customs officials have no duty to owner of copyright to prohibit importation of infringing works.

Re Musical Instruments Amplifiers Safeguard Petition (1989), 2 T.C.T. 1082 - rate of duty; imported goods receiving preferential duty rate; no noticeable harm to Canadian producer; Canadian competitiveness enhanced by onerous foreign shipping requirements.

Amway Manufacturing Co. v. R. (1988), 18 C.E.R. 204 - payment of duty; claim for reimbursement of duty overpayment; customs successfully obtaining right of set-off of claimant's parent company's debt; no duty reimbursement allowed.

Deltonic Trading Corp. v. Deputy Minister of National Revenue (Customs & Excise) (1988), 17 C.E.R. 29; affirmed (1990), 113 N.R. 7 (Fed. C.A.) - classification for duty; importation of salted frozen lobster tails from clawless Caribbean lobsters; denial of reclassification as "fresh lobster meat" due to preservation and "fresh lobster" meaning only clawed variety; judicial review refused.

Fazakas v. Dep. M.N.R. (Customs & Excise) (1987), 15 C.E.R. 152 - goods prohibited from import; metal blowguns falling within definition of "offensive weapons" under tariff classification and Criminal Code; import prohibited.

International Trade Regulation

Fresh Garlic (1997), 2 T.T.R. (2d) 30 (C.I.T.T.) - WTO Agreement; dumping; garlic exported from People’s Republic of China caused material injury to Canadian producers contrary to WTO Agreement; lost sales and profits and price erosion.

Yellow Onions (Review) (1997), 2 T.T.R. (2d) 338 (C.I.T.T.) - NAFTA; dumping; insufficient evidence that American producers had resumed dumping activity contrary to prior order to cease dumping product into regional Canadian market.

Softwood Lumber from Canada (1993), 13 T.T.R. 161 (FTA Binational Review Panel) - Canada/US F.T.A.; countervailing duties; US Dept. of Commerce successfully seeking to impose countervailing duties on imports of Canadian softwood lumber due to alleged subsidies received by Canadian forest industry; subsidies offend FTA provisions by artificially permitting more competitive pricing of Canadian vs. American product.

Re Lobsters from Canada (1990), 3 T.C.T. 8182 - Canada/US F.T.A.; U.S. restriction on size of lobsters to be sold within U.S.; F.T.A. providing only duty and taxes to be imposed on goods, no contravention; beyond scope of F.T.A.

Re New Steel Rail (1990), 3 T.C.T. 8223 - Canada/US F.T.A.; subsidized steel exported from Nova Scotia; review of U.S. government's determination of countervailing duty; recalculation required.

Re Fresh, Chilled and Frozen Pork (1990), 3 T.C.T. 8308; affirmed (1991), 6 T.T.R. 238 (F.T.A. Extraordinary Challenge Committee) - Canada/US F.T.A.; Canadian and Provincial governments requesting review of U.S. decision that subsidies to pork growers and producers be subject to countervailing duties.

Re Repco Data Inc. (1990), 3 T.C.T. 2434 - Canada/US F.T.A.;  requirements for government agencies requesting tenders for products under F.T.A.

ENVIRONMENTAL  LAW

Common Law

Tooley et al. v. Arthurs (2002), 638 A.P.R. 160 (N.B.Q.B.) – clean up, forseeability; bulldozer scraped rock, dropped rock on oil tank valve, escaped oil flooded drains; dozer operator liable.

R. v. Warren (Maritimes) Ltd. (1997), 23 C.E.L.R. (N.S.) 130 (N.B.Q.B.) - licensing; nuisance; statutory licence renewal refused for 10-year-old asphalt plant on basis of subsequent neighbours’ objections; nuisance arguments not valid basis for denying license under Act.

Mortgage Insurance Co. of Canada v. Innisfil Landfill Corp. (1996), 20 C.E.L.R. (N.S.) 37 (Ont. Ct. Gen. Div.) - nuisance; garbage dump in receivership permitting pollutant to escape from site; no financial resources to install containment system; receiver liable to neighbouring property owners for failing to contain pre-existing nuisance if actual damage can be proven.

2261324 Manitoba Ltd. v. Domo Gasoline Corp., [1996] 3 W.W.R. 708 (Man. Q.B.) - strict liability; purchaser of shopping mall receiving assignment of gas station lease from vendor; no environmental testing done at time of purchase; later tests showed substantial soil contamination; gas station lessee/operator not liable under strict liability for clean up and damages since purchaser of complex acquiesced to and benefited from its operation.
Richard v. New Brunswick Power Corp. (1993), 131 N.B.R. (2d) 153 - strict liability; damage to boat moored nearby coal fired generating station; liable for emission of sulphur dioxide.

Donkin v. River Road Co-Op (1991), 116 N.B.R. (2d) 56 - nuisance; seepage of gasoline into groundwater contaminating neighbouring well.

Environmental Offences

British Columbia
R. v. Seraphim (1997), 90 B.C.A.C. 285 (B.C.C.A.) - water discharge; definition of “deleterious”; spill of cyanide into water system; offence of introducing waste into environment; waste defined as “deleterious” material; deleterious defined as harmful; since spill had not caused actual harm, no conviction.

R v. Northwood Pulp Timber Ltd. (1992), 9 C.E.L.R. (N.S.) 289; affirmed, [1995] B.C.W.L.D. 3068 (B.C.S.C.) -  defences; successful defence of due diligence; extensive corporate activity for prevention; judicial review refused.

Prairies
R. v. Dow Chemical Canada Inc. (1996), 23 C.E.L.R. (N.S.) 108 (Alta. Prov. Ct.) - penalties; accused guilty of introducing CFC’s into environment; creative fine suggested by accused comprised of $150,000 deterrent fine  and two $75,000 contributions to environmental research and monitoring organizations; court enthusiastic about and permitting accused’s suggestions.

R v. Romaniuk (1993), 112 Sask. R. 129 - toxic spills; failure to report or prevent further spills; fine and jail sentence; constitutional issues.

R v. Haas (1993), 10 Alta. L.R. (3d) 179 - defences; illegal importation of CFC's; defences available.

Campbell Soup Co. v. Manitoba (1991), 74 Man. R. (2d) 237 - licensing of operations; despite existence of foul odour and polluting run-off, a mushroom farm does not fall within legislative description of operations subject to licensing.

Ontario
R. v. Grant Forest Products Corp. (1996), 21 C.E.L.R. (N.S.) 251 (Ont. Prov. Div.) - air pollution; foul odour; defendant not guilty as the adverse symptoms experienced by local residents could not be conclusively linked to the emission of odours.

R. v. MacMillan Bloedel Ltd. (1993), 12 C.E.L.R. (N.S.) 230; affirmed (1995), 17 C.E.L.R. (N.S.) 67 (Ont. C.A.) - toxic discharge into a river; requirements for reporting a spill;  considerations in assessing seriousness of offence and accused's actions; judicial review refused.

R. v. Laidlaw Waste Systems Ltd.  (1993), 11 C.E.L.R. (N.S.) 232 - toxic discharge into air and water; landfill site emitting odours and polluted run-off; assessment of company's actions for sentencing.

Halton Regional Conservation Authority v. Cristiano (1993), 10 C.E.L.R. 154 - defences; elements of defence of officially induced error and due diligence.

R. v. Bata Industries Ltd. (1993), 11 C.E.L.R. (N.S.) 208; varied (1995), 18 C.E.L.R. (N.S.) 11 (Ont. C.A.) - discharge of industrial waste; sentences of corporate officers reduced on an appeal due to efforts taken to rectify; decision varied on further appeal.

Canadian Pacific Ltd. v. Ontario (1993), 10 C.E.L.R. (N.S.) 169; affirmed (1995), 17 C.E.L.R. (N.S.) 129 at 141 (S.C.C.) - smoke; railway under statutory duty to clear right-of-way of combustible material; burning is in violation of EPA; judicial review refused.

Halton (Regional Municipality) v. Stainton (1991), 2 O.R. (3d) 170 - municipal by-laws; regulation of tree cutting; accused violating by-law by overcutting.

Atlantic
Cape Breton Beverages Ltd. v. Nova Scotia (Attorney General) (1997), 144 D.L.R. (4th) 536 (N.S.S.C.) - constitutionality of environmental legislation; drink producer challenged province’s legislation requiring deposits and refunds on beverage containers; all monies received from deposit scheme are used for environmental management; regulations did not create an indirect tax; scheme intra vires the province.

R. v. O’Hara (1993), 10 C.E.L.R. (N.S.) 112 (N.S. Prov. Ct.) - investigation of offence; accused convicted of verbally obstructing environmental officer inspecting alleged environmental offence on accused’s property; officer unable to take remedial environmental action due to obstruction.

R. v. Irving Oil Ltd. (1991), 121 N.B.R. (2d) 249 - sentencing; factors considered; failure to remove underground gas storage tank by prescribed date. 

Environmental Assessment

British Columbia
Sierra Club of Western Canada v. Canada (Minister of Fisheries & Oceans) (1993), 63 F.T.R. 100 (Fed. Ct. - Trial Div.) - judicial review of assessment; review requested by Minister denied on grounds that the corporation building a deep-sea port had taken appropriate steps to protect the environment as set out in the prior environmental assessment document.
Prairies

Sunshine Village Corp. v. Superintendent of Banff National Park (1996), 117 F.T.R. 80n (Fed. C.A.) - ski facility; park denied ski hill operator permits approved by prior environmental assessment to clear timber; after unsuccessful court challenge, park issued permits; once ski hill fully operational, Canadian Parks and Wilderness Society unsuccessfully appealed activity of ski facility.
Ontario
Re West Northumberland Landfill Site (1996), 19 C.E.L.R. (N.S.) 181 (Ont. Joint Bd.) - criteria for environmental assessment; acceptance of an environmental assessment does not necessarily amount to approval of the project; an assessment need not show that a proposed project is environmentally best, rather that it is the preferable alternative in all the circumstances and that any potential environmental harm will be mitigated; there must be evidence of a thorough process taken in arriving at the assessment conclusions.

Banks v. Northumberland (County) (1993), 11 C.E.L.R. (N.S.) 41; reversed (1994), 14 C.E.L.R. (N.S.) 67 (Ont. C.A.) - when assessment required; attempt to establish recycling facility; finding at trial that assessment proper to ensure public input; decision reversed on appeal.

Atlantic
Union of Nova Scotia Indians v. Canada (Attorney General) (1996), 22 C.E.L.R. (N.S.) 293 (Fed. Ct. - Trial Div.) - impact on fishing; mining company required to do more extensive study on effect of dredging sea bottom on fishing in area; aboriginals have right to fish same waters for food; mining company seeking to deepen cargo loading harbour.

Friends of the Island Inc. v. Canada (Minister of Public Works) (1993), 11 C.E.L.R. (N.S.) 253; additional reasons at (1995), 16 C.E.L.R. (N.S.) 146; affirmed (1995), 18 C.E.L.R. (N.S.) 1 (Fed. C.A.) - requirements of assessment; investigation of fixed link bridge from Prince Edward Island to the mainland. 

Federal
Alberta Wilderness Assn. v. Express Pipelines Ltd. (1996), 137 D.L.R. (4th) 177 (Fed. C.A.) - determining extent of assessment; international oil pipeline; significance of environmental impact may be subjectively assessed; assessment panel not obliged to consider all potential alternative implementations of project and may consider mitigating factors before determining all environmental impacts. 
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