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Chapter 13


C H A P T E R  13
Sentencing, Appeal, and

the Judgment of Death 

SUMMARY

After the verdict, the business of the court is not complete. Next, there is the matter of sentencing. Throughout American history, there has been no single and clearly defined rationale to serve as a guiding principle in sentencing. As a result, even contemporary sentencing objectives are seemingly based on at least four competing philosophies: retribution, incapacitation, deterrence, and rehabilitation. Sentencing alternatives include fines, probation or some other community-based program, imprisonment, or death.

When the framers of the Constitution incorporated the Eighth Amendment ban against cruel and unusual punishment, the death penalty was apparently not at issue. Under colonial philosophy, capital punishment was considered neither cruel nor unusual.

The Supreme Court’s interpretation of the Eighth Amendment has been flexible. The Court has ruled on various forms of punishment but has generally been silent regarding the constitutionality of capital punishment. Furman v. Georgia in 1972 invalidated state death penalty statues on Eighth Amendment grounds, but it enabled the states to enact new capital punishment laws. Executions resumed in 1977, and the number of persons on death rows across the nation began to grow. Meanwhile, the death penalty debate continues, with arguments for and against capital punishment revolving around issues of economics, retribution, public opinion, community protection, deterrence, irreversibility, discrimination, protection of the criminal justice system, brutalization, and cruel and unusual punishment.

At the appellate stage of the criminal justice process, the presumption of innocence has evaporated with the finding of guilt and it becomes the defendant’s obligation to show why a conviction should be overturned. There are grounds on which the defense can initiate an appeal, but the prosecution cannot appeal the acquittal of a defendant because of the double jeopardy clause of the Fifth Amendment. However, should an accused successfully appeal and have his or her conviction reversed on some matter of law, the prosecution may contest the correctness of that legal ruling to the next-highest court or even to the U.S. Supreme Court.

CHAPTER TOPIC OUTLINE



1.

Sentencing Objectives. Throughout American history there has been no single and clearly defined rationale to serve as a guiding principle in sentencing.




a.

Retribution: letting the punishment fit the crime




b.

Vengeance: the drive to punish criminals because society gains some measure of satisfaction from knowing that they are punished




c.

Incapacitation: restraint, the removal of the offender from the community to prevent his or her further criminal activity (e.g., imprisonment, deportation, execution)




d.

Deterrence: the prevention of crime by making examples of offenders




e.

Rehabilitation: the prevention of future crime by changing the offender’s behavior


2.

Statutory Sentencing Structures.  Sentencing alternatives appear in the penal codes.


3.

Sentencing Alternatives




a.

Fines can be imposed in lieu of or in addition to incarceration or probation.

· Williams v. Illinois: The Court ruled that no jurisdiction could hold a person in jail or prison beyond the length of the maximum sentence merely to work off a fine that he or she was unable to pay.

· Tate v. Short struck down the $30 or 30 days sentence as a denial of equal protection.

· Day fines

   4. 
Imprisonment




a.

Indeterminate sentence: fixed minimum and fixed maximum terms (7–15 years)




b.

Determinate sentence: a fixed period of time, established by the legislature




c.

Definite sentence: a fixed period with no reduction by parole




d. 
Other sentencing variations

· Intermittent sentence: time to be served on certain days as specified by the court

· Mandatory sentence: a penal code provision that requires the judge to sentence persons convicted of specified crimes to prison terms

· Three strikes and you’re out (See Exhibit 13.1, Research on Crime and Justice: The Use of the “Three-Strikes” and “Two-Strikes” Laws.)


5.

Disparities in Sentencing (See Exhibit 13.2, Victims and Justice: A Consequence of Sentencing Disparity?)




a.

Caused by the structure of indeterminate sentencing guidelines, discretionary powers of judges, and the mechanics of plea bargaining.




b.

Sentencing reform through sentencing institutes, councils, and guidelines


6.

Federal Sentencing Guidelines




a.    Separation-of-powers doctrine




b.    United States v. Booker (2004): Federal sentencing guidelines are no longer mandatory.




c.

Truth in sentencing


7.

The Sentencing Process




a.

Presentence investigation




b.

Sentencing hearing




c.

Allocution




d.

Imposition of sentence




e.

Concurrent and consecutive sentences


8.

The Death Sentence, 1864–1967




a.

A total of 5,707 state-imposed executions from 1850s to 1960s




b.

The use of the death penalty as a tool in racial discrimination (See also Exhibit 13.3, Historical Perspectives on Criminal Justice: Squire Birch, Judge Lynch, and the American Necktie Party)


9.

Cruel and Unusual Punishment




a.

In establishing the Eighth Amendment ban, the framers of the Constitution probably intended to outlaw punishments that were beyond the mainstream of typical penalties (e.g., the screw and the rack).




b.

O’Neil v. Vermont (1892) included the first mention of cruel and unusual punishment by a member of the High Court.




c.

Weems v. United States (1910) provided the first instance of a sentence being declared cruel and unusual. 




d.

Trop v. Dulles (1958) ruled that expatriation is cruel and unusual.




e.    Wilkerson v. Utah (1878): Public shooting is neither cruel nor unusual.




f.     In re Kemmler (1890): Death by electrocution does not offend the Eighth Amendment.

10. The Death Penalty and the Supreme Court

Summary of Supreme Court Cases Involving the Death Penalty
	Case
	Ruling

	Witherspoon v. Illinois, 391 U.S. 510 (1968)
	States cannot exclude from juries in capital cases all persons opposed to the death penalty.

	McGautha v. California, 402 U.S. 183 (1971)
	State statutes that leave the decision to impose the death penalty to the discretion of the jury are not a violation of due process.

	Furman  v. Georgia, 408 U.S. 238 (1972)
	Statutes that leave arbitrary and discriminatory discretion to juries in imposing death sentences violate the Eighth Amendment ban on cruel and unusual punishments.

	Gregg v. Georgia, 428 U.S. 153 (1976)
	The death penalty is not, in itself, cruel and unusual punishment. Further, a two-part proceeding—one for the determination of innocence or guilt and the other for determining the sentence—is constitutional and meets the objections noted in Furman.

	Woodson  v. North Carolina, 428 U.S. 280 (1976)
	State laws that make death the mandatory penalty for first-degree murder are unconstitutional. 

	Coker  v. Georgia, 433 U.S. 583 (1977)
	Death is an excessive penalty for the crime of rape.

	Godfrey  v. Georgia, 446 U.S. 420 (1980)
	Aggravating circumstances, as contained in death penalty statutes, cannot be interpreted too broadly.

	Lockhart  v. McCree, 39 CrL 3085 (1986)
	Even if death-qualified juries are conviction-prone, this in itself does not violate the Constitution.

	McCleskey v. Kemp, 41 CrL 4107 (1987)
	Statistical evidence of racial discrimination in death sentencing cannot, in and of itself, establish a violation of the Eighth and/or Fourteenth Amendments.

	Tison v. Arizona, 41 CrL 3023 (1987)
	A defendant who does not intend to commit murder and who does not actually commit murder may be executed when he or she participates in a felony that leads to murder and is found to have exhibited reckless indifference for human life.

	Penry v. Lynaugh, 492 U.S. 302 (1989)
	The Court ruled, in effect, that the death penalty could be imposed on mentally retarded defendants.

	Herrera v. Collins, 506 U.S. 390 (1993)
	The Court refused to hold that the Eighth Amendment prohibits the execution of innocent persons.

	Delo v. Lashley, 507 U.S. 272 (1993)
	A trial judge is not obligated to instruct a jury on a particular mitigating circumstance if the defendant does not proffer any evidence to support the truth of the mitigating claim.

	Gary v. Netherland, 518 U.S. 152 (1996)
	A prisoner who has been sentenced to death is not permitted to bring a federal appeal claiming that the prosecutors “ambushed” him or her by introducing surprise evidence at the sentencing hearing.



11.

The Return of Capital Punishment

· Exhibit 13.4, Gender Perspectives on Crime and Justice: Women on Death Row


12.

Methods of Execution 





· Exhibit 13.5, Law and Criminal Justice: The Death Penalty, 1976–2005

· As of 2005, 35 states had a death penalty statute in force. 

· Electrocution, lethal injection, gas, hanging, firing squad


13.

The Death Penalty Debate





a.

The economic argument: Execution is cheaper than maintaining a prisoner behind bars.





b.

The retribution argument: Certain kinds of criminals deserve to die.





c.

The public opinion argument: According to polls taken throughout the United States, it has been found that the vast majority of Americans favor the death penalty for murder.





d.

The community protection argument: Death will keep the murderer from repeating his or her crime. 





e.

The deterrence argument: Execution will deter others.





f.

The irreversibility argument: There is the possibility that an innocent person will be put to death. 





g.

The discrimination argument: The death penalty is a lottery system with the odds stacked against those less capable of defending themselves.





h.

The protection of the criminal justice system argument: Equity in the administration of justice is hindered by capital statutes. 





i.

The brutalization argument: Executions cause homicides, not deter them.





j.

The cruel and unusual punishment argument: The death penalty is a violation of the Eighth Amendment.


14.

Capital Punishment in the Beginning of the 21st Century








a.

Exhibit 13.6, International Perspectives on Crime and Justice: The Death Penalty in the Caribbean Basin





b.  
Exhibit 13.7, Law and Criminal Justice: Lockhart v. McCree and the “Death-Qualified” Jury 





c.

Exhibit 13.8, International Perspectives on Crime and Justice: The Death Penalty in the Islamic World


15.

Appellate Review





a.   The defendant’s right to appeal

· Plain error rule

· Automatic reversal rule

· Harmless error rule

·    Invited error rule

b.    The prosecution’s right to appeal

c.     Appellate review of sentences


Other Topics of Interest:


Critical Thinking in Criminal Justice: Attitudes of College Students Toward the Death Penalty


Careers in Criminal Justice: Advocacy for the Abolition of the Death Penalty


Famous Criminals: Willie Francis

KEY TERMS AND CONCEPTS


allocution







mandatory sentence

appeal








presentence investigation

Coker v. Georgia



rehabilitation

definite sentence



retribution

determinate sentence



separation-of-powers doctrine

deterrence






Tison v. Arizona

Furman v. Georgia



truth in sentencing

Gregg v. Georgia



Weems v. United States

incapacitation





Witherspoon v. Illinois

indeterminate sentence



vengeance

intermittent sentence



victim impact evidence

Lockhart v. McCree
LEARNING OBJECTIVES


After a thorough study of Chapter 13, students should be able to answer the following questions:


1.

What are the different philosophies of sentencing?


2.

Under what circumstances are fines typically imposed?


3.

What are the different kinds of sentences?


4.

What kinds of problems are associated with contemporary sentencing alternatives?


5.

What was the significance of the Supreme Court’s rulings in Weems v. United States, Furman v. Georgia, Gregg v. Georgia, Coker v. Georgia, Lockhart v. McCree, Tison v. Arizona, and Witherspoon v. Illinois?

6.

What are the arguments surrounding the death penalty debate?


7.

How does the Supreme Court interpret the meaning of “cruel and unusual punishment”?


8.

For what reasons can a conviction be appealed?


9.

What is victim impact evidence?

SUPPLEMENTARY LECTURE MATERIALS


THE ISOLATION OF HABITUAL OFFENDERS AND SEXUAL PSYCHOPATHS

Isolation of a relatively permanent nature evolved during the early part of the 20th century under what has often been referred to as the Baumes laws. In 1926, restrictive penal legislation was sponsored by a New York State penal committee headed by Senator Caleb H. Baumes. The laws provided for an increase in penalty with each successive felony offense and an automatic life sentence for the fourth offense. The term Baumes laws became widely applied to similar habitual offender laws passed in other states. Virtually all jurisdictions in the United States now have some form of habitual offender laws. Most have statutes similar to the New York codes, which now can provide for life imprisonment for a third felony offense. Some states go one step further; in Texas, for example, a sentence of up to 99 years may be mandated for some felony offenders.

Comparable to the habitual offender laws are the sexual psychopath laws and sex offender acts, which also call for sentences of extended isolation. Such legislation came into being as the result of alarm over widely publicized sex crimes. The first of these laws appeared in Michigan in 1935, and by the 1950s they were apparent in many jurisdictions. They allowed prosecutors to initiate proceedings against a defendant to have him or her placed in an institution for an indeterminate length of time if there was sufficient reason to believe that he or she was sexually dangerous. The indeterminate period, furthermore, could range anywhere from one day to life, and some did not even require proof that a crime had been committed.

The sexual psychopath laws were ultimately deemed to have little value, primarily because they were enacted out of hysteria and provided little community protection. The vicious acts of child molesting and sadomasochistic rape that they targeted were behaviors that could be neither predicted nor prevented, and many offenders rarely repeated their crimes. Over time, the laws were either revoked or ignored, but in some jurisdictions they nevertheless remain in force. In Illinois, for example, the Sexually Dangerous Persons statute currently reads: 

All persons suffering from a mental disorder, which mental disorder has existed for a period of not less than one year, immediately prior to the filing of the petition hereinafter provided for, coupled with criminal propensities to the commission of sex offenses, and who have demonstrated propensities toward acts of sexual assault or acts of sexual molestation of children, are hereby declared sexually dangerous persons. 

Sources: State of New York Penal Law, 40 70.10; Texas Penal Code, Section 12.42; Illinois Codes, 28 105 3; Alan H. Swanson, Sexual Psychopaths Statutes: Summary and Analysis, Journal of Criminal Law, Criminology and Police Science 51 (July–August 1960): 215–235.

VICTIM IMPACT EVIDENCE
In Payne v. Tennessee (49 CrL 2325), decided in 1991, a majority of the U.S. Supreme Court held that victim impact evidence may be admitted at the penalty phase of a capital trial. This ruling overturned the Court’s landmark decisions to the contrary in Booth v. Maryland and South Carolina v. Gathers. A conclusion that Booth and Gathers were simply wrongly decided led the majority, speaking through Chief Justice Rehnquist, to forgo adherence to the doctrine of stare decisis (the doctrine that decisions should stand as precedents for guidance in cases arising in the future).

The evidence admitted at sentencing at the defendant’s trial for the murders of a mother and daughter seemed to be clearly the kind forbidden by Booth and Gathers—testimony by relatives concerning the severe effect of the crimes on the mother’s surviving son, as well as prosecutorial argument of the family’s pain. The Tennessee Supreme Court upheld the death sentence that the jury imposed, concluding that the victim impact evidence was plainly relevant to the defendant’s personal responsibility.

The Booth Court held that the Eighth Amendment absolutely bars a jury from considering victim impact statements in capital sentencing proceedings, reasoning that such evidence is irrelevant to the defendant’s blameworthiness and hence creates an impermissible risk that the death penalty will be imposed arbitrarily. Gathers extended Booth to prosecutorial comment on the victim’s personal characteristics.

Rehnquist began by pointing out that the law has permitted only the imposition of different punishments upon equally blameworthy offenders depending upon the harm inflicted. Furthermore, Booth’s interpretation of precedent concerning the individualized consideration a capital defendant must receive has unfairly weighed the scales in a capital trial, he asserted. A capital defendant is entitled to introduce almost any evidence in mitigation of his crime, but the state is forbidden under Booth and Gathers to show anything about the victim’s life or the loss to the victim’s family resulting from his or her death.

The argument that admitting victim impact evidence will permit sentences in capital cases to turn on the value of the victim to the community was rejected by Rehnquist. Such evidence generally is not offered to encourage comparative judgments of this kind, he said; it is designed to show instead each victim’s “uniqueness as an individual human being,” whatever the jury might think the loss to the community resulting from his or her death might be. 

Rehnquist concluded that victim impact evidence is simply another form or method of informing the sentencing authority about the specific harm caused by the crime in question, evidence of a general type long considered by sentencing authorities. In most cases it serves entirely legitimate purposes, he observed. Where such evidence is so prejudicial that it denies the defendant a fair trial, the appropriate avenue for relief is a due process challenge. Rehnquist reasoned that Booth deprives the state of the full moral force of its evidence and may prevent the jury from having before it all the information necessary to determine the proper punishment for a first-degree murder. 

In justification of the majority’s departure from stare decisis, Rehnquist pointed out that Booth and Gathers were decided by the narrowest of margins, over spirited dissents, and have been questioned subsequently by members of the Court. However, he noted that the majority’s decision would have no effect on Booth’s additional holding that the Eighth Amendment bars admission of opinions of the victim’s family about the crime, the defendant, and the appropriate penalty.

Justice O’Connor, concurring and joined by Justices White and Kennedy, echoed some of Rehnquist’s points in favor of overturning Booth.

Justice Scalia, joined by O’Connor and Kennedy in a concurring opinion, defended the majority’s refusal to adhere to stare decisis. In a section that expressed only his view, Scalia reiterated his belief that the Constitution does not require that all relevant mitigating evidence be admitted at a capital sentencing hearing. 

Justice Marshall, joined in dissent by Justice Blackmun, harshly criticized the majority for overruling Booth simply because the Court’s membership had changed. Justice Stevens, also joined by Blackmun in dissent, called the majority’s ruling a sharp break with precedent concerning capital punishment.

IS SHACKLING A DEFENDANT DURING THE PENALTY PHASE A VIOLATION OF DUE PROCESS?

In the case of Deck v. Missouri (No. 04-5293 [2005]), the Supreme Court recently held that visibly shackling a capital defendant during the penalty phase of the trial violates the right to due process guaranteed by the U.S. Constitution and is prohibited unless there is an essential state interest in restraining a particular defendant.

In the majority opinion, the Court took a historical view of the issue of shackling during trials by looking back to common law and Blackstone's Commentaries on the Laws of England written in the 18th century. Blackstone wrote that "it is laid down in our ancient books, that, though under an indictment of the highest nature," a defendant "must be brought to the bar without irons, or any manner of shackles or bonds; unless there be evident danger of an escape." 

The first modern cases addressing restraints took place in the 1870s, and although decisions restricting shackling gained popularity in the 20th century, most of those state court decisions occurred during and after the 1950s. A summary of the Deck case follows:


In July 1996, petitioner Carman Deck robbed, shot, and killed an elderly couple. In 1998, the State of Missouri tried Deck for the murders and the robbery. At trial, state authorities required Deck to wear leg braces that apparently were not visible to the jury. Deck was convicted and sentenced to death. The State Supreme Court upheld Deck's conviction but set aside the sentence. 68 S. W. 3d 418, 432 (2002). The State then held a new sentencing proceeding.

From the first day of the new proceeding, Deck was shackled with leg irons, handcuffs, and a belly chain. Before the jury voir dire began, Deck's counsel objected to the shackles. The objection was overruled. During the voir dire, Deck's counsel renewed the objection. The objection was again overruled, the court stating that Deck "has been convicted and will remain in leg irons and a belly chain." After the voir dire, Deck's counsel once again objected, moving to strike the jury panel "because of the fact that Mr. Deck is shackled in front of the jury and makes them think that he is . . . violent today." The objection was again overruled, the court stating that his "being shackled takes any fear out of their minds." The penalty phase then proceeded with Deck in shackles. Deck was again sentenced to death. 

On appeal, Deck claimed that his shackling violated both Missouri law and the Federal Constitution. The Missouri Supreme Court rejected these claims, writing that there was "no record of the extent of the jury's awareness of the restraints"; there was no "claim that the restraints impeded" Deck "from participating in the proceedings"; and there was "evidence" of "a risk" that Deck "might flee in that he was a repeat offender" who may have "killed his two victims to avoid being returned to custody." Thus, there was "sufficient evidence in the record to support the trial court's exercise of its discretion" to require shackles, and in any event Deck "has not demonstrated that the outcome of his trial was prejudiced. . . . Neither being viewed in shackles by the venire panel prior to trial, nor being viewed while restrained throughout the entire trial, alone, is proof of prejudice." The court rejected Deck's other claims of error and affirmed the sentence. . . .


We first consider whether, as a general matter, the Constitution permits a State to use visible shackles routinely in the guilt phase of a criminal trial. The answer is clear: The law has long forbidden routine use of visible shackles during the guilt phase; it permits a State to shackle a criminal defendant only in the presence of a special need. . . .
 
Missouri claims that the decision of its high court meets the Constitution's requirements in this case. It argues that the Missouri Supreme Court properly found: (1) that the record lacks evidence that the jury saw the restraints; (2) that the trial court acted within its discretion; and, in any event, (3) that the defendant suffered no prejudice. We find these arguments unconvincing.

The first argument is inconsistent with the record in this case, which makes clear that the jury was aware of the shackles. (Deck's attorney stated on the record that "Mr. Deck [was] shackled in front of the jury" (emphasis added); trial court responded that "him being shackled takes any fear out of their minds"). The argument also overstates the Missouri Supreme Court's holding. The court said, "Trial counsel made no record of the extent of the jury's awareness of the restraints throughout the penalty phase, and Appellant does not claim that the restraints impeded him from participating in the proceedings." This statement does not suggest that the jury was unaware of the restraints. Rather, it refers to the degree of the jury's awareness, and hence to the kinds of prejudice that might have occurred.

The second argument — that the trial court acted within its discretion — founders on the record's failure to indicate that the trial judge saw the matter as one calling for discretion. The record contains no formal or informal findings. The judge did not refer to a risk of escape — a risk the State has raised in this Court — or a threat to courtroom security. Rather, he gave as his reason for imposing the shackles the fact that Deck already "has been convicted." While he also said that the shackles would "take any fear out of" the jurors’ "minds," he nowhere explained any special reason for fear. Nor did he explain why, if shackles were necessary, he chose not to provide for shackles that the jury could not see — apparently the arrangement used at trial. If there is an exceptional case where the record itself makes clear that there are indisputably good reasons for shackling, it is not this one.

The third argument fails to take account of this Court's statement in Holbrook that shackling is "inherently prejudicial." That statement is rooted in our belief that the practice will often have negative effects, but — like "the consequences of compelling a defendant to wear prison clothing" or of forcing him to stand trial while medicated — those effects "cannot be shown from a trial transcript." Riggins, supra, at 137, 118 L. Ed. 2d 479, 112 S. Ct. 1810. Thus, where a court, without adequate justification, orders the defendant to wear shackles that will be seen by the jury, the defendant need not demonstrate actual prejudice to make out a due process violation. The State must prove "beyond a reasonable doubt that the [shackling] error complained of did not contribute to the verdict obtained." Chapman v. California, 386 U.S. 18, 24, 17 L. Ed. 2d 705, 87 S. Ct. 824 (1967). 

For these reasons, the judgment of the Missouri Supreme Court is reversed, and the case is remanded for further proceedings not inconsistent with this opinion.

SOLEM  V. HELM AND THE EIGHTH AMENDMENT

In 1979, Jerry Buckley Helm was convicted in a South Dakota state court for uttering a no-account check for $100. In other words, he had passed a bad check. Ordinarily, the maximum penalty would have been five years’ imprisonment and a $5,000 fine. As a result of his six prior felony convictions (grand larceny, obtaining money under false pretenses, driving while intoxicated [DWI] as a third offense, and three for third-degree burglary), however, Helm was sentenced to life imprisonment without the possibility of parole under the state’s recidivist statute. When the U.S. Supreme Court reviewed the case in 1983 (Solem v. Helm, 33 CrL 3220 [1983]), Helm’s sentence was declared in violation of the Eighth Amendment ban against cruel and unusual punishment. The Court ruled that in imposing sentences, judges must measure the harm caused or threatened to the victim and society. In conducting this proportionality analysis, the High Court added, courts must be guided by objective criteria, including: 

(1) gravity of the offense and the harshness of the penalty, 

(2) the sentences imposed on other criminals in the same jurisdiction, and 

(3) sentences imposed for the commission of the same crime in other jurisdictions.

In the few years since then, both state and federal appellate courts have used the criteria set forth in Solem v. Helm in cases involving the appellate review of sentences. For example:

·    Seritt v. Alabama (35 CrL 2168 [1984]): In 1984, the Eleventh Circuit Court of Appeals held that life imprisonment without the possibility of parole, as prescribed by Alabama’s Habitual Felony Offender’s Act, was not disproportionate to the crime of armed robbery.

·    United States v. Ortiz (35 CrL 2410 [1984]): During the same year, the Second Circuit Court of Appeals ruled that a 10-year sentence for heroin trafficking did not violate the criteria set forth in Solem v. Helm.

· Bryan v. State (37 CrL 2246 [1985]): In 1985, the Maryland Court of Special Appeals ruled that a state statute calling for a mandatory sentence of 25 years for a third conviction of a crime of violence did not violate the Eighth Amendment.

· Harmelin v. Michigan (89-7272, 501 U.S. 957 [1991]): A defendant sentenced under Michigan law to a mandatory term of life in prison without possibility of parole for possessing more than 650 grams of cocaine was not "cruel and unusual" within the meaning of the Eighth Amendment.

· Lockyer v. Andrade (No. 01-1127 [2003]): This recent and highly controversial case (briefly mentioned in Exhibit 13.1), illustrates a reliance on the Solem decision in determining the conviction of a man who “struck out” on California’s Three-Strikes Law for stealing approximately $150 worth of videotapes. Under the California law, Leandro Andrade was sentenced to two consecutive terms of 25 years to life. Upon appeal, the court of appeals granted Andrade a certificate of appealability as to his claim that his sentence violated the Eighth Amendment. However, in a nearly split Supreme Court (5-4), the opinion delivered by Justice Sandra Day O'Connor upheld that his "third-strike" conviction was not "grossly disproportionate" to the crime and not violative of the Eighth Amendment's prohibition on cruel and unusual punishment. “The gross disproportionality principle reserves a constitutional violation for only the extraordinary case,” wrote Justice O’Connor. However, Justice David H. Souter in his dissent, in which Justices John Paul Stevens, Ruth Bader Ginsburg, and Stephen G. Breyer joined, wrote that "This is the rare sentence of demonstrable gross disproportionality." 

What do your students think of the above cases? Are any of the punishments disproportionate to the crimes or cruel and unusual? Are judges interpreting the criteria set forth in Solem v. Helm too liberally?

In particular, students are typically interested in the penalties and sentences associated with the various drug law violations. As the basis of a focused class discussion, some of the above material may be drawn upon. There is also the case of Hutto v. Davis, a Virginia man who was sentenced to 40 years’ imprisonment and assessed a $20,000 fine upon conviction of two counts of possession of marijuana with the intent to distribute. He appealed his sentence to the Supreme Court on the grounds that it was in violation of the Eighth Amendment ban against cruel and unusual punishment, but the Court ruled that the sentence was not so grossly disproportionate to the crime as to constitute an Eighth Amendment violation. What do your students think of such penalties? Furthermore, if they find these sentences for the drug offenses “grossly disproportionate” to the crime, then what type of sentence do they propose as an alternative?

SENTENCING AND ABUSE OF DISCRETION
It is a rare event for a federal appellate court to overturn a sentence imposed on a convicted offender by a district court on the ground that it resulted from an abuse of discretion. This, however, is exactly what the U.S. Court of Appeals for the Ninth Circuit did in the 1985 case of United States v. Barker (38 CrL 2030 [1985]). 

The case concerned the involvement of five defendants in the importation of 5 tons of marijuana in 1981. Three of the defendants had been investors in the operation, and the other two had been crew members on the vessel that had delivered the drugs. All were convicted of a single count of conspiracy. The scheme’s kingpin had been convicted in another court and was sentenced to a term of 14 months. 

When it came to sentencing the five on the conspiracy charge, the government recommended 18-month terms for the investors and 12-month terms for the crew members. The district court, however, describing marijuana smuggling as a plague on society, rejected the government’s recommendation, and sentenced all five to the maximum five-year term permitted by statute.

The Ninth Circuit Court of Appeals ordered that the defendants be resentenced on the ground that the district court’s sentence appeared to be a reflection of its personal view of the seriousness of the crime involved and had failed to undertake a careful weighing of each defendant’s relative involvement and culpability.

CASTRATING RAPISTS
Castration involves the removal of the testicles, thus depriving a male of his sexual vitality. One may think of castration as a penalty for rape associated with the unusual punishments of antiquity, but it has recent history in the United States. Scores of sex offenders were castrated in California during the 1930s and 1940s. Moreover, in the early 1970s a Colorado man facing a four-year term for rape and child molestation volunteered for and underwent surgical castration, with a prior agreement with the judge that probation would be granted in exchange. 

More recently, however, the issue became an emotional and legal debate of national proportions following a trial in the small town of Anderson, South Carolina. In April 1983, three men committed what was described as a heinous crime. They raped a 23-year-old woman in a motel room for 6 hours, tortured her with a cigarette lighter, and photographed her in the various sex acts into which she was forced. The victim lost a total of 4 pints of blood; her hospitalization lasted several days; and it is probable that she will suffer emotional scars for the rest of her life. After their conviction in 1983, presiding judge C. Victor Pyle gave the defendants—ages 27, 21, and 19—a shocking choice: Accept a 30-year-prison sentence or submit to surgical castration and go free. 

Immediately, there were moral, legal, ethical, medical, and constitutional questions and arguments raised. Judge Pyle’s sentence also became the center of an emotional debate. There was considerable support for the idea of castrating rapists; many people even held that castration alone was not a severe enough punishment. Representative Woody Aydlette of South Carolina commented, “In my humble opinion, Judge Pyle’s sentence was a masterful piece of creativity and imagination.” Yet many people were opposed to the idea. Physicians held that while castration might prevent a rapist from having children, it might not prevent intercourse. For after all, male hormones to restore both libido and potency are available in artificial form by pill or injection.

Criminologists and women’s rights advocates had long since argued that castration does not even begin to solve the problem of rape, a crime that is a sexual expression of aggression, not an aggressive expression of sexuality. And there was support for this position in the very case that initiated the debate. The motive behind the rape, at least in part, was a kind of blackmail: the victim had brought a paternity suit against one of the men, and he was trying to pressure her, with the help of his friends, to drop the suit.

Professor Alan Dershowitz of Harvard Law School commented on a different aspect of the debate:

When Judge C. Victor Pyle recently gave three convicted rapists the choice between thirty years’ imprisonment and surgical castration, he was acting more like a mikado (a Japanese emperor) than an American judge.


Supporters of Judge Pyle will argue that castration was not the sentence imposed. The defendants were given a choice between imprisonment and castration.


But the illusion of choice should not salvage the constitutionality of the sentence. Were judges permitted to circumvent the Constitution by allowing choices, it would be a simple matter for an American mikado to achieve “his object all sublime.” He would impose severe traditional sentences and then give the defendant the “choice” of accepting less severe, but unconstitutional, alternate punishments that “fit the crime.” 


The possibilities are limitless: ten years’ imprisonment or convert to Baptism; five years or move to another state; three years or sixty lashes; one year or quit the National Organization for Women; six months or vote Republican. 

In the aftermath of the sentence, all three defendants filed appeals. However, Roscoe Brown, the oldest of the three, quickly dropped his appeal and asked to be castrated so as to get out of prison. Judge Pyle delayed ruling on the matter until the final disposition of the other defendants’ appeals. Roscoe Brown then filed a petition for a writ of mandamus with the South Carolina Supreme Court to force the judge to carry out the sentence. Later, the other two defendants asked that their appeals be dismissed so that they could choose castration. On February 13, 1985, after hearing oral arguments on the mandamus request, the justices of the South Caroline Supreme Court voided the entire sentence on grounds that it violated the Eighth Amendment ban on cruel and unusual punishment and remanded the case for resentencing. 

Despite the South Carolina ruling, the idea of castrating rapists has remained in the news. In 1990, for example, the state of Washington received brief international attention when its Republican-controlled Senate approved a bill allowing sex offenders to reduce their prison sentences by up to 70 percent by voluntarily undergoing surgical castration. The legislation was in part a reaction to a recent series of rapes, including the sexual mutilation of a seven-year-old Tacoma child. The bill was ultimately defeated in a House committee. In 1992, a Houston man charged with sexually assaulting a 13-year-old girl won judicial approval to undergo surgical castration in lieu of a prison sentence, but it never came to pass. More recently, a convicted child rapist in Louisiana in 2005 agreed to undergo surgical castration and serve 25 years in jail rather than face a possible life sentence. Although state law allows prosecutors to seek the death penalty in cases where a victim is younger than 13, the parish district attorney's office had instead intended to pursue a life sentence.

Experts say that such voluntary agreements of this type are extremely rare and that while the request reveals an offender's desire to change, neither surgical nor chemical castrations provide instant cures. Aside from the Eighth Amendment arguments surrounding the debate, the availability of surgeons willing to perform the operation is scant to nonexistent (the Houston man was never castrated; we have yet to determine the fate of the Louisiana man). Nevertheless, castration continues to be a hotly debated possible punishment for repeat sex offenders. 

Sources: Brown v. State, SC SupCt 36 CrL 2463 (1983); Newsweek, September 5, 1983, 69; New York Times, December 11, 1983, 35; Time, December 11, 1983, 70; National Law Journal, March 4, 1985, 9; New York Times, February 14, 1991,  A21; Christian Science Monitor, March 6, 1990, 7; New York Times, March 17, 1992, A16; Denver Post, January 31, 2001; The Los Angeles Times; March 2, 2001; Times-Picayune, July 13, 2005.

DEATH-QUALIFIED JURIES

There was considerable case law agitation leading up to the Supreme Court’s review of Lockhart v. McCree in 1986.

Witherspoon Excludables
In Witherspoon, discussed only briefly in the textbook, an Illinois trial court had permitted a verdict of guilty and a sentence of death to be handed down by a jury from which the state had deliberately excluded all persons with conscientious scruples against capital punishment. The Court declined to reserve William Witherspoon’s guilty verdict, since the jury would not necessarily be prone to convict, but it held that no jury so constituted could hand down a sentence of death since such a jury fell woefully short of that impartiality to which the petitioner was entitled under the Sixth and Fourteenth Amendments. The Court added the following: 

A jury that must choose between life imprisonment and capital punishment can do little more—and must do nothing less—than express the conscience of the community on the ultimate question of life or death. Yet, in a nation less than half of whose people believe in the death penalty, a jury composed exclusively of such people cannot speak for the community. Culled of all who harbor doubts about the wisdom of capital punishment—all of whom would be reluctant to pronounce the extreme penalty—such a jury can speak only for a distinct and dwindling minority.

However, the Court also held in Witherspoon that jurors in capital cases could be excluded for cause if they were unwillingly “to consider all of the penalties provided by state law.” In other words, while a jury that had resulted from the exclusion of all persons with scruples about the death penalty was unconstitutional, jurors could be excluded for cause if they made it unmistakably clear at the outset that (1) they would automatically vote against the imposition of capital punishment without regard to the evidence, and (2) their attitudes toward the death penalty would prevent them from making an impartial decision as to a defendant’s guilt. This latter group of jurors has become known in the legal literature as Witherspoon excludables, or WEs.  

Conviction-Prone Juries
The decision in Witherspoon left open the question of whether the Court might someday find that the Constitution required two separate juries in capital cases: one to determine the guilt or innocence and one to determine the punishment. The Court stated that for it to consider such a proceeding there would have to be a showing that the exclusion of jurors opposed to capital punishment results in an unrepresentative jury on the issue of guilt or substantially increases the risk of conviction. 

In Keeten v. Garrison (35 CrL 2419 [1984]), reviewed by the Fourth Circuit Court of Appeals in 1984, three death row inmates attempted to demonstrate, through the use of attitudinal surveys and mock trial studies, something that was not demonstrated in Witherspoon—that  the exclusion of jurors opposed to the death penalty results in a conviction-prone jury. The data presented suggested that Witherspoon excludables gave fewer conviction-prone answers to a series of prosecution-orientated questions than (1) death penalty proponents, (2) persons who were neutral on the death penalty, or (3) persons who moderately opposed the death penalty. Given this, the issue before the appellate court was whether a death-qualified jury at the first phase of a bifurcated capital trial violated either due process or a defendant’s right to a jury selected from a fair cross-section of the community.

The court asserted in this case that a jury selected in accordance with Witherspoon may be somewhat conviction-prone but it may nonetheless decide the question of guilt or innocence at a capital trial. Thus, the use of a death-qualified jury at the first phase of a bifurcated trial was not viewed as a violation of due process. As to the survey data presented by the defendants, the court stated that even though the studies were persuasive, the real question was whether jurors opposed to the death penalty comprised a distinctive group whose exclusion violated the Sixth Amendment. It was held that while defendants have a right to a jury drawn from a fair cross-section, they do not have a right to be tried by jurors who are unwilling or unable to follow the law. Moreover, defendants are entitled to an impartial jury, not one more likely to find them innocent.

THE DEATH PENALTY AND STATISTICAL EVIDENCE OF DISCRIMINATION

McCleskey v. Kemp (41 CrL 4107 [1987]) addressed the matter of capital punishment and racial discrimination.

In 1978, Warren McCleskey, a black man, was convicted in a Georgia trial court of armed robbery and murder, arising from the killing of a white police officer during the robbery of a store. Pursuant to Georgia statutes, the jury at the penalty hearing considered the mitigating and aggravating circumstances of McCleskey’s conduct and recommended the death penalty on the murder charge. The trial court followed the recommendation, and the Georgia Supreme Court affirmed.

After unsuccessfully seeking postconviction relief in state courts, McCleskey sought habeas corpus relief in federal district court. His petition included a claim that the Georgia capital sentencing process was administered in a racially discriminatory manner in violation of the Eighth and Fourteenth Amendments. In support of the claim, he proffered a statistical study (the Baldus study) that purports to show a disparity in the imposition of the death sentence in Georgia based on the murder victim’s race and, to a lesser extent, the defendant’s race. The study is based on more than 2,000 murder cases that occurred in Georgia during the 1970s and involves data relating to the victim’s race, the defendant’s race, and the various combinations of such person’s races. The study indicates that black defendants who killed white victims have the greatest likelihood of receiving the death penalty. 

Rejecting McCleskey’s constitutional claims, the court dismissed his petition, and the court of appeals affirmed. It assumed the validity of the Baldus study but found the statistics insufficient to demonstrate unconstitutional discrimination in the Fourteenth Amendment context or to show irrationality, arbitrariness, and capriciousness under Eighth Amendment analysis. 

The Supreme Court of the United States ruled against Warren McCleskey, as follows:


1.
The Baldus Study does not establish that the administration of the Georgia capital punishment system violates the Equal Protection Clause.




a.   To prevail under that Clause, McCleskey must prove that the decision makers in his case acted with discriminatory purpose. He offered no evidence specific to his own case that would support and inference that racial considerations played a part in his sentence, and the Baldus study is insufficient to support an inference that any of the decision makers in his case acted with discriminatory purpose. This Court has accepted statistics as proof of intent to discriminate in the context of a State’s selection of the jury venire and in the context of statutory violation under Title VII of the Civil Rights Act of 1964. However, the nature of the capital sentencing decision and the relationship of the statistics to that decision are fundamentally different from the corresponding elements in the venire-selection of Title VII cases. McCleskey’s statistical proffer

must be viewed in the context of his challenge to decisions at the heart of the State’s criminal justice system. Because discretion is essential to the criminal justice process, exceptionally clear proof is required before this Court will infer that the discretion has been abused. 


b.


There is no merit to McCleskey’s argument that the Baldus study proves that the State has violated the Equal Protection Clause by adopting the capital punishment statute and allowing it to remain in force despite its allegedly discriminatory application. For this claim to prevail, Mr. McCleskey would have to prove that the Georgia legislature enacted or maintained the death penalty statute because of an anticipated racially discriminatory effect. There is no evidence that the legislature either enacted the statute to further a racially discriminatory purpose, or maintained the statute because of the racially disproportionate impact suggested by the Baldus study.


2.
 McCleskey’s argument that the Baldus study demonstrates that the Georgia capital sentencing system violates the Eighth Amendment’s prohibition on cruel and unusual punishment must be analyzed in the light of the Court’s prior decisions under that Amendment. Decisions since Furman v. Georgia have identified a constitutionally permissible range threshold below which the death penalty cannot be imposed, and the State must establish rational criteria that narrow the decision maker’s judgment as to whether the circumstances of a particular defendant’s case meet the threshold. Second, states cannot limit the sentencer’s consideration of any relevant circumstance that could cause it to decline to impose the death penalty. In this respect, the state cannot channel the sentencer’s discretion, but must allow it to consider any relevant information offered by the defendant.


3.

The Baldus study does not demonstrate that the Georgia capital sentencing system violates the Eighth Amendment.



a.

Mr. McCleskey cannot successfully argue that the sentence in his case is disproportionate to the sentences in other murder cases. On the one hand, he cannot base a constitutional claim on an argument that his case differs from other cases in which defendants did receive the death penalty. The Georgia Supreme Court found that his death sentence was not disproportionate to other death sentences imposed in the State. On the other hand, absent a showing that the Georgia capital punishment system operates in an arbitrary and capricious manner, McCleskey cannot prove a constitutional violation by demonstrating that other defendants who may be similarly situated did not receive the death penalty. The opportunity for discretionary leniency under  state law does not tender capital sentences imposed arbitrary and capricious. Because McCleskey’s sentence was  imposed under Georgia sentencing procedures that focus discretion on the particularized nature of the crime and the particularized characteristics of the individual defendant it may be presumed that his death sentence was not wantonly and freakishly imposed, and that the sentence is not disproportionate within any recognized meaning under the Eighth Amendment.

b.

There is no merit to the contention that the Baldus study shows that Georgia’s capital punishment system is arbitrary and capricious in application. The statistics do not prove that race enters into any capital sentencing decisions or that race was a factor in McCleskey’s case. The likelihood of racial prejudice allegedly shown by the study does not constitute the constitutional measure of an unacceptable risk of racial prejudice. The inherent lack of predictability of jury decisions does not justify their condemnation. On the contrary, it is the jury’s function to make the difficult and uniquely human judgments that defy codification and that build discretion, equity, and flexibility into the legal system.



c.

At most, the Baldus study indicates a discrepancy that appears to correlate with race, but this discrepancy does not constitute a major systemic defect. Any mode for determining guilt or punishment has its weaknesses and the potential for misuse. Despite such imperfections, constitutional guarantees are met when the mode for determining guilt or punishment has been surrounded with safeguards to make it as fair as possible. 


4.

McCleskey’s claim, taken to its logical conclusion, throws into serious question the principles that underlie the entire criminal justice system. His claim could be extended to apply to other types of penalties and to claims based on unexplained discrepancies correlating to membership in other minority groups and even to gender. The Constitution does not require that a State eliminate any demonstrable disparity that correlates with a potentially irrelevant factor in order to operate a criminal justice system that includes capital punishment. McCleskey’s arguments are best presented to the legislative bodies, not the courts. 

THE DEATH PENALTY AND THE MENTALLY RETARDED

The issue of executing mentally retarded criminals has been the subject of debate since the 1989 capital murder case in a Texas state court of a man whom a psychologist testified as being mildly to moderately retarded, possessing the mental age of a 6½-year-old, and having a history of childhood abuse. The case (mentioned only briefly in the text) went to the Supreme Court. The Court held that the death sentence for mentally retarded defendants was not categorically prohibited by the Eighth Amendment but that such a defendant was entitled to the mitigating effects of mental retardation and childhood abuse. However, in 2002, the Court decided that the execution of mentally retarded criminals constituted cruel and unusual punishment in violation of the Eighth Amendment. The opinions and dissents of both cases follow and can be used to initiate a discussion as to the appropriateness of the death sentence among certain segments of the population. Do your students agree or disagree with the decision that mental retardation should spare individuals from the death penalty? Are there other groups of people who should be similarly protected? (For a discussion of the recent ruling on the death penalty as applied to juveniles, see the material in Chapter 18 of this Instructor’s Manual; this case is recommended for those who do not have sufficient time during the semester to cover the last chapter of the textbook, “Juvenile Justice.”)

Penry v. Lynaugh (492 U.S. 302 [1989])


This case involved the validity, under the cruel and unusual punishments clause of the Federal Constitution's Eighth Amendment, of the imposition of a death sentence on a mentally retarded accused who, according to some evidence, had (1) an IQ between 50 and 63, indicating mild to moderate retardation; (2) the "mental age"—the ability to learn and the learning—of a 6½-year-old child; and (3) the "social maturity"—the ability to function in the world—of a 9- or l0-year-old. 

In a Texas state court, even though the accused presented evidence of his mental retardation and his background of childhood abuse, the jury (1) found the accused competent to stand trial, and 

(2) at the guilt phase of the trial, rejected the accused's insanity defense and found the accused guilty of capital murder. 

Then, in the penalty phase of the trial, the jury decided the sentence to be imposed on the accused by answering three special issues, all of which had to be unanimously answered "yes" in order for the death penalty to be imposed: (1) whether the conduct of the accused that caused the death of the deceased was committed deliberately and with a reasonable expectation that the death of the deceased or another would result; (2) whether there was a probability that the accused would commit criminal acts of violence that would constitute a continuing threat to society; and (3) if raised by the evidence, whether the conduct of the accused in killing the deceased was unreasonable in response to the provocation, if any, by the deceased. 

The trial court overruled defense objections to the court's proposed jury instructions, the jury answered "yes" to all three special issues, and the accused was sentenced to death. After the accused's direct appeals were unsuccessful, the accused filed a habeas corpus petition in a Federal District Court and included claims that his death sentence violated the Eighth Amendment, because (1) the trial court failed to instruct the jury on how to weigh mitigating factors in answering the special issues; and (2) it was cruel and unusual punishment to execute a mentally retarded person. 

The District Court, however, denied relief, and, on appeal, the United States Court of Appeals for the Fifth Circuit, affirming, expressed the view that (1) although there was some question whether the accused had been given the individualized sentencing that the Constitution required, prior Court of Appeals’ decisions required the Court of Appeals to reject the accused's claims in that respect; and 

(2) it was not cruel and unusual punishment to execute a mentally retarded person such as the accused (832 F2d 915).

In an opinion by O'Connor, announcing the judgment of the court, joined by Brennan, Marshall, Blackmun, and Stevens, as to holdings 2 and 3 below, joined by Rehnquist, White, Scalia, and Kennedy, as to holdings 1, 5, and 6 below, and expressing the unanimous view of the court as to holding 4 below, it was held that:

(1) the federal habeas corpus retroactivity approach of Teague v. Lane (1989) 489 US 288, 103 L Ed 2d 334, 109 S Ct 1060, that new rules will not be applied or announced in cases on collateral review unless they fall into one of two exceptions, is applicable in the capital sentencing context; 

(2) under several Supreme Court cases which had already been decided at the time the accused's conviction became final on direct review, the rule sought through the accused's mitigation claim was not a "new rule," for purposes of Teague v. Lane; 

(3) in the absence of instructions informing the jury that it could consider and give effect to the accused's mitigating evidence of mental retardation or background of childhood abuse, the imposition of a death sentence on the accused under the Texas capital sentencing procedure violated the Eighth Amendment's prohibition against cruel and unusual punishments, because, under the circumstances, the jury was not provided with a vehicle for expressing its reasoned moral response to such mitigating evidence in rendering its sentencing decision; 

(4) although, for purposes of Teague v. Lane, the rule sought through the accused's claim that the cruel and unusual punishments clause categorically prohibits the execution of mentally retarded persons was a "new rule," the merits of the claim would be addressed, where such a rule, if adopted, would fall within the first Teague v. Lane exception, a new rule will be applied retroactively if it places certain kinds of primary, private individual conduct beyond the power of the criminal lawmaking authority to proscribe; 

(5) although the Eighth Amendment prohibits punishments considered cruel and unusual at the time the Bill of Rights was adopted, the execution of a person of the accused's moderate degree of mental retardation was not categorically prohibited as a result of the common-law prohibition, at the time the Bill of Rights was adopted, against punishing "idiots" or "lunatics" for their crimes; and 

(6) although the Eighth Amendment categorically prohibits punishments considered cruel and unusual under evolving societal standards of decency, there was insufficient evidence of a national consensus against the execution of mentally retarded people convicted of capital offenses. 

Also, O'Connor, J., expressed the view that, although mental retardation was a factor that might lessen an accused's culpability for a capital offense, the execution, for a capital offense, of any convicted mentally retarded person of the accused's ability was not so disproportionate to the accused's degree of personal culpability, simply by virtue of mental retardation, as to violate the Eighth Amendment.

Atkins v. Virginia (No. 00-8452 536 U.S. 304 [2002])
More recently, the Court ruled that without exception, the execution of criminals who are mentally retarded constitutes cruel and unusual punishment in violation of the Eighth Amendment.


A defendant was convicted in a Virginia trial court on charges of abduction, armed robbery, and capital murder that arose out of a 1996 incident. At a second capital sentencing hearing—after an appellate ruling that the first hearing had used a misleading verdict form—the defense presented testimony by a forensic psychologist who said that the defendant was mildly mentally retarded, with an IQ of 59, while a prosecution expert witness expressed the view that the defendant was of at least average intelligence. A jury again sentenced the defendant to death.

On appeal, the Supreme Court of Virginia, in affirming the imposition of the death penalty in this instance, relied on the authority of Penry v. Lynaugh in rejecting the defendant's claim that because he allegedly was mentally retarded, he could not be sentenced to death (260 Va 375, 534 SE2d 312).

On certiorari, the United States Supreme Court reversed and remanded. In an opinion by Stevens, joined by O'Connor, Kennedy, Souter, Ginsburg, and Breyer, it was held that the execution of criminals who were mentally retarded was excessive and, thus, prohibited by the Eighth Amendment as cruel and unusual punishment, for:

(1) Since the decision in Penry v. Lynaugh, a national consensus—with the consistency of the direction of change being more significant than the number of states—had developed against such executions, as evidenced by (a) the large number of states which had enacted prohibitions against such executions, (b) the absence of states reinstating the power to conduct such executions, and (c) the rarity of such executions even in states that allowed them.

(2) Evidence that such executions were opposed by religious and professional organizations and by the world community—and that polling data showed a widespread consensus among Americans against such executions—was not dispositive, but lent further support to the conclusion that there was a consensus among those who had addressed the issue.

(3) In light of some deficiencies of persons who were mentally retarded with respect to information processing, communication, abstract and logical reasoning, impulse control, and understanding of others—which deficiencies diminished such persons' culpability—(a) it was questionable whether the death penalty's retribution and deterrence justifications were applicable to such offenders, and (b) such offenders faced a special risk of wrongful execution, due to their lesser ability to make a persuasive showing of mitigation.

Rehnquist, joined by Scalia and Thomas, dissented, expressing the view that (1) the work product of legislatures and sentencing jury determinations ought to be the sole indicators by which courts ascertained the contemporary American conceptions of decency for purposes of the Eighth Amendment; (2) the Supreme Court erred in giving weight to foreign laws, the views of professional and religious organizations, and opinion polls; and (3) even if some opinion polls were to be used, the Supreme Court lacked sufficient information to conclude that the polls cited by the court (a) had been conducted in accordance with generally accepted scientific principles, or (b) were capable of supporting valid empirical inferences.

Scalia, joined by Rehnquist and Thomas, dissented, expressing the view that (1) the execution of offenders who were mildly mentally retarded would not have been considered cruel and unusual punishment when the Eighth Amendment was adopted; (2) the factor that 18 states, which were less than half the number that permitted capital punishment, had recently enacted legislation barring the execution of criminals who were mentally retarded was not sufficient to establish a national consensus, especially since only seven of those states had barred all such executions; (3) some other factors referred to by the Supreme Court—such as the short-term trend toward barring such executions, the margins by which legislatures had enacted such bans, the supposed infrequency of such executions in states which still allowed them, the views of professional and religious organizations, public opinion polls, and the practices of other countries—were irrelevant to establishing a national consensus; (4) the Supreme Court's view that the execution of offenders who were mentally retarded failed to serve the death penalty's legitimate purposes (a) overlooked the purpose of incapacitating dangerous criminals and preventing future crimes, (b) improperly took from the sentencer the determination whether particular defendants' retardation sufficiently reduced their culpability to preclude the death penalty for particular murders, and (c) erred in concluding that deterrence was not served on the theory of the supposed inability of some criminals who were mentally retarded to appreciate fully the death penalty; and (5) the unsupported claim that offenders who were mentally retarded faced a special risk of execution, on the theory that they were less able to make a persuasive showing of mitigation, had no bearing on an Eighth Amendment claim of cruel and unusual punishment.

CLASS PROJECTS AND DISCUSSION TOPICS


Little needs to be said as to the suitability of the death penalty debate as a class discussion topic. In addition to what appears in the textbook, students ought to consult a number of materials referenced in Chapter 13 of the textbook to bolster their arguments. Furthermore, the movie Monster (2003, 109 minutes) is an interesting depiction of the life of Daytona Beach prostitute and serial killer Aileen Wuornos, the last woman to be executed in the United States (see also Exhibit 13.4, and be sure to look at the incredible photo comparison between Wuornos and actress Charlize Theron, who won an Academy Award for her role in the film.)

IM 13 | 17

