LIMITED LIABILITY COMPANY:  AN EXPANDED DISCUSSION

One of the newest forms of business organization in the United States is the limited liability company (LLC), an unincorporated form of business organization that many people see as combining the most advantageous features of partnerships and corporations.  It combines the tax advantages and management flexibility of a partnership with the limited liability of a corporation. 
This form of business organization was first recognized in this country in 1977 in Wyoming, and is now recognized in every state, although the rules recognizing this new form have not evolved uniformly.  As we have seen in other areas of law, as more and more states began to recognize this form of business organization with different rules developing in different states, the National Conference of Commissioners on Uniform State Laws recognized the desirability of bringing some uniformity to this area of law and drafted the Uniform Limited Liability Company Act (ULLCA) in 1995.  In 2006, the Commissioners revised the ULLCA.  This act provides a model for states to follow, but it has not been uniformly adopted, so it is always necessary when establishing an LLC to check the exact requirement of the law for LLCs in the state in which you wish to create your company.
Key Reasons for the Rapid Acceptance of Limited Liability Companies

As previously mentioned, the LLC form offers its members the same limited liability for business debts offered by the corporate form.  But unlike the corporate form, it does not require profits and losses to be allocated in proportion to ownership interests. And also unlike corporations, LLCs are not required to hold an annual meeting and draft meeting minutes, thereby making record keeping simpler and more flexible.  Unlike in limited partnerships, to obtain limited liability, the owner (referred to as a member), does not have to give up his right to participate in management of the LLC.  In fact, an additional advantage of the LLC form is the flexibility it offers members in terms of alternatives ways available to structure its management
The most frequently acclaimed advantage of the LLC is that it is generally treated by the IRS like a partnership or sole proprietorship, with members reporting their share of the profits and losses of the LLC on their personal tax returns and no separate tax being assessed on the company itself, thereby allowing its members to avoid the “double taxation” which owners of a corporation pay.  However, if its members prefer, they may elect to have the entity taxed like a corporation.  In a situation where most of the profits are going to be reinvested in the business, this option allows the profits to be taxed at the lower corporate rate.  So, while we think of the opportunity to avoid the double taxation as a key benefit to this form, more important perhaps is the fact that the members have the choice of how they wish to be taxed. 
In our global environment, an increasingly important advantage of LLCs is that members need not be citizens or permanent residents of the United States.  Other organizational forms, such as the Subchapter S corporation, are available only when all the owners are citizens of the US.  Finally, similar to a corporation, ordinary  business expenses such as salaries paid to owners, can  be deducted from the profits of an LLC before the LLC's income is allocated to its owners for tax purposes.
Formation and Management of Limited Liability Corporations  
A limited liability company is formed by filing Articles of Organization in the state in which members wish to establish their LLC.  While precise requirements vary by state, typically the Articles would include the name of the business, which must include the words Limited Liability Company or the initials LLC, its principle business address, the name and address of a registered agent for service, the names of the owners, and information about how the company’s management will be structured.
LLCs typically wish to do business in states other than the state where they are formed, and they usually need to register to do business in every additional state in which they wish to operate, a process typically referred to as “qualification.”  Qualification simply entails filing a Certificate of Authority or other similar document, and getting a business license, in each additional state in which the business plans to operate.  The LLC will usually be referred to as a foreign company in those additional states, and under most state statutes, the LLC will be governed by the LLC rules of the state where it was created, regardless of where it is transacting business.
For purposes of jurisdiction, however, a LLC is considered a citizen of every state in which its members reside.  Remember that one of the ways a party can be sued in federal court when a matter involves more than $75,000, is when diversity of citizenship exists, that is, when no plaintiff and defendant are residents of the same state.  For determining whether diversity exists, a corporation is considered a resident of the state in which it is incorporated and the state which is its primary place of business.  However, this rule does not apply to LLCs, as their citizenship is determined by the residences of their members.  Consequently, if parties want to be more likely to be able to avail themselves of the federal courts, they may want to either consider limiting their membership to individuals of only one or a few states, or they may want to use a different form of business organization.

When members form an LLC, they typically draft an operating agreement, which is the foundational contract among the entity’s owners.  It spells out such matters as:  how the company is to be managed, how the profits and losses will be allocated, how interests may be transferred, and how and when an LLC may be dissolved.   Any matter not covered in the operating agreement will be resolved in accordance with the state LLC statute; if a matter is not covered by the relevant statute, then the principles of partnership law are generally followed.  
While there is no requirement for an LLC to have a detailed, written operating agreement, in order to ensure the smooth functioning of the company, it is a good idea to have a detailed written agreement.  Failure to have such an agreement may result in the court imposing standards on the company that may be very different from what the members had in mind when forming the company.

It is very important, however, to make sure that everyone understands the terms of the operating agreement, because once the parties enter into such an operating agreement, the courts will enforce the agreement.  The following case illustrates that the courts will, in fact, enforce such agreements.
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In early 2003, Segal and Wahlstedt jointly developed the concept for Japonais, an up-scale restaurant and lounge that would serve a fusion of Japanese and European cuisine. To implement this concept, Segal and Wahlstedt hired a culinary expert (Lim), an architect (Beers), and others. Collectively, Segal, Wahlstedt, Lim, and Beers are the four "founders" of Japonica  Chicago, and all four of them anticipated opening restaurants based on the Japonais concept throughout the United States.

After agreeing upon the concept and plans for its implementation and national expansion, the founders began their business venture with Japonais Chicago. They created two limited liability companies to own and operate Japonais Chicago. One of these LLCs, Geisha Chicago, owns the Japonais Chicago restaurant, as well as all intellectual property related to the Japonais name and design. According to Geisha Chicago's operating agreement, the other LLC, Hospitality Chicago, is Geisha Chicago's "Managing Member." Hospitality Chicago is also the only member listed on the membership schedule filed with Geisha Chicago's operating agreement. Section 6.1.1 of the operating agreement vests Hospitality Chicago with complete plenary authority over Geisha Chicago.  Among other powers, Hospitality Chicago makes all decisions and takes all actions for Geisha Chicago and possesses the exclusive power to acquire, utilize, or dispose of any asset of the company. Section 6.1.1 also grants Hospitality Chicago the exclusive right to manage the business of Geisha Chicago.
The founders became the only members of Hospitality Chicago, pursuant to its separate operating agreement. In drafting Hospitality Chicago's operating agreement, the founders included provisions that anticipated the national expansion of Japonais. Section 6.2.1 of Hospitality Chicago's operating agreement provides that "if at least two" of the four founders "desire to open a restaurant in a location outside the greater Chicagoland area based upon the Restaurant's Concept (an Expansion)," these "expanding founders" could do so by delivering written notice to the others "setting forth the material terms of the Expansion as well as the terms and conditions pursuant to which the Non-Expanding Founders may invest in the Expansion." 
Section 6.2.2 of Hospitality Chicago's operating agreement defined the term "Concept," as a restaurant that is "substantially similar" that incorporates "the intellectual property of the Restaurant," which includes "the Restaurant's trade names, trade marks, service marks, trade symbols, emblems, signs, slogans, insignia, [and] copyrights 
After learning that his co-founders expanded Japonais to new locations without notifying him or allowing him to participate, Segal filed suit against Rick Wahlstedt, Jeffrey Beers, Miae Lim, and the entities that own and operate Japonais New York, alleging that the defendants misappropriated the Japonais name and design in violation of the Lanham Act.
Circuit Judge Kanne

This case concerns the national expansion of Japonais, a popular Chicago restaurant located in the River North restaurant district. Japonais founder, Jonathan Segal, appeals from an order dismissing his complaint against Geisha NYC LLC ("Geisha NYC"), and others. 
I. HISTORY
Segal's complaint alleged the following facts, which we must accept as true.. . . .Japonais Chicago received immediate national acclaim and financial success, and in 2006, Wahlstedt, Lim, and Beers opened additional Japonais restaurants in New York City and Las Vegas. The new restaurants in New York and Las Vegas utilized the trade dress and design of Japonais Chicago without offering compensation to Geisha Chicago or Hospitality Chicago. The expanding founders modeled the corporate structure of Japonais New York on that of Japonais Chicago by creating two new LLCs to own and operate Japonais New York: Geisha NYC and OSSS Hospitality NYC ("Hospitality NYC"). The expanding founders controlled Geisha NYC through their membership in Hospitality NYC.

The defendants filed a motion to dismiss in March 2006, which argued in part that Segal's trademark claims should be dismissed because sections 6.2.1 and 6.2.2 of Hospitality Chicago's operating agreement explicitly authorize the defendants' use of Japonais Chicago's intellectual property.

In June 2006, the district court agreed that the "clear and unambiguous" language of Hospitality  Chicago's operating agreement expressly authorizes "any two Founders to expand the restaurant concept and to do so using the intellectual property of the Chicago restaurant." As such, the district court held that there could be no likelihood of confusion as to source or affiliation as a matter of law, and dismissed Segal's Lanham Act count …Thereafter, Segal… filed this appeal.

II. ANALYSIS
On appeal, Segal argues that the district court erred by dismissing his Lanham Act count because he "adequately pled" the elements of the claim. Segal further contends that Hospitality Chicago's operating agreement was merely a contract intended to govern relations between the founders, and thus was not relevant to whether Geisha Chicago authorized the defendants' use of Japonais Chicago's intellectual property. Segal claims that only Geisha Chicago, "acting through its duly authorized members," can direct use of its intellectual property, and that the district court erred because Hospitality Chicago's operating agreement did not, and could not, authorize the New York entities' trademark use.

...Contrary to Segal's argument, it is obvious that both LLC operating agreements are wholly relevant to the question of whether Geisha NYC and Hospitality NYC were authorized to use Japonais Chicago's trade-marks. Under Delaware law, an LLC operating agreement allows the members to delegate control over the company by contract. …Therefore, we must examine Geisha Chicago's operating agreement to ascertain how Geisha Chicago distributes its corporate powers.

Here, Section 6.1.1 of Geisha Chicago's operating agreement delegates all of its corporate powers to Hospitality Chicago--its Managing Member and, indeed, its only member. Section 6.1.1 of Geisha Chicago's operating agreement also vests Hospitality Chicago with total control over the company's assets. In light of this express language in Geisha Chicago's operating agreement, Hospitality Chicago has a clear mandate that allows it to authorize use of Japonais Chicago's intellectual property. Thus, the district court properly examined the provisions of Hospitality Chicago's operating agreement that contemplated expansion by the founders.

And we also agree with the district court that these provisions illustrate that the entities in control of Japonais New York were in fact authorized to use Japonais Chicago's intellectual property. Section 6.2.1 of Hospitality Chicago's operating agreement allows two founders to utilize the Japonais "Concept" in order to expand the restaurant nationally. Section 6.2.2 includes intellectual property in its definition of "Concept." Here, the entity defendants are controlled by three founders--Wahlstedt, Lim, and Beers--who employed the Japonais "Concept" when expanding the restaurant to New York and Las Vegas. Therefore, Hospitality Chicago's operating agreement authorized Japonais New York to use the Japonais trademarks.
Because Geisha Chicago authorized Geisha NYC to use Japonais Chicago’s intellectual property, Segal’s Lanham Act claim fails as a matter of law.  In order to succeed on his Lanham Act claim, Segal must establish:  (1) that Geisha Chicago owns a protectable trademark, and (2) that use of this mark by Japonais New York is likely to cause confusion among consumers. …But where the trademark holder has authorized another to use its mark, there can be no likelihood of confusion and no violation…Likewise, here it is not confusing to restaurant patrons that Japonais New York and Japonais Las Vegas carry the same name as Japonais Chicago—by definition they are expanded locations of the same restaurant and share three of the same founders and a “Concept.”

Dismissal affirmed.Bottom of Form
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One of the key issues to be determined in the operating agreement is how the company is to be managed.  There are two options:  member-managed and manager- managed.  Under the ULLCA, unless the operating agreement specifies otherwise, LCCs are member-managed. If a company is member managed, all members participate in management, with decisions in the ordinary course of business activities made by a majority vote.  The consent of all members, however, is required to: sell, lease, exchange, or otherwise dispose of all, or substantially all, of the company’s property ; approve a merger or conversion to a different form;  undertake any other act outside the ordinary course of the company’s activities; and  amend the operating agreement.  The members in such a corporation all have the apparent and actual authority to enter into contracts on behalf of the LLC.
In a manager-managed LLC, the members select a group of managers to manage the affairs of the corporation.  The managers may be selected from the members or may be non-members.  The managers have the apparent and actual authority to enter into contracts on behalf of the LLC, while the members who are not managers do not have any such authority.   The managers owe the LLC and its members the same fiduciary duties as the officers and directors of a corporation owe to the corporation and its shareholders.
Dissolution of the LLC
Under the ULLCA, an LLC will dissolve upon the happening of any event that the operating agreement specified will cause dissolution; the consent of all the members; the passage of 90 consecutive days during which the company has no members; or the issuance of a court order for dissolution.  Under the ULLCA and most state LLC statutes, a member’s voluntary withdrawl from the LLC, referred to as dissociation, does not terminate the LLC.
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