Topic 10:  Employment Agreement

Exhibit J:  Employment Agreement

Employment Agreement
This Employment Agreement, entered into this __________ day of __________, 20__, by and between _________________________, hereinafter referred to as the “Employer,” and _________________________, hereinafter referred to as the “Employee,”
Whereas, the parties desire to enter into this Employment Agreement to establish the terms and conditions of the Employee’s employment with the Employer;

Now, therefore, in consideration of the mutual covenants set forth below, the terms and conditions of this Employment Agreement are as follows:

1. Position; Employment Period  

The Employer hereby employs the Employee as a(n) _________________________ (title of employment position,) with the following principle responsibilities listed below:

The Employee shall not be assigned duties and responsibilities that are not generally within the scope and character associated with or required of other employees of similar rank and position in the Employer’s industry. 

The Employee hereby agrees to serve in such capacity for the time period beginning ____________________, 20__, and ending according to the terms and conditions listed in Section 8 below.  The employee’s period of employment established by this Employment Agreement is hereinafter referred to as the "Employment Period.”
2. Performance of Duties  
The Employee agrees that during the Employment Period he shall devote his full professional time and attention to the business affairs of the Employer, subject to the Employer’s direction, and he shall perform his duties loyally and productively, giving his best efforts to contribute to the Employer’s success.
3. Compensation and Non-Salary Benefits  
Subject to the following provisions of this Employment Agreement, the Employee shall be compensated for his services during the Employment Period as follows:

a. He shall receive an annual salary of $_______________, payable in equal monthly installments, subject to such increases as may from time to time be deemed appropriate by the Employer;
b. He shall receive the following pension and other non-salary benefits listed below:

c. He shall receive annual vacation time of _______________ weeks, with the exact dates of such vacation time subject to the approval of the Employer; and
d. He shall be entitled to benefits as may be customarily granted by the Employer to employees of similar title and responsibility.

4. Competing Businesses  

During the term of his employment under this Employment Agreement, the Employee shall not be employed by or otherwise participate in any business that either is or might become engaged in competition with the Employer, or with any of its subsidiaries or affiliates, except that the Employee's investment in any such business shall not be considered a violation of this paragraph if the Employee owns less than __________% of the equity of such business.
5. Confidentiality  

During and after the Employment Period, the Employee shall not divulge or misappropriate for the purposes of his own use or for the use of any person or organization that either is or might become engaged in competition with the Employer, any trade secret or confidential information or knowledge pertaining to the Employer’s business, or to any of the Employer’s subsidiaries, obtained by him in any way while he was employed with the Employer.

6. Remedies
If at any time during the term of the Employment Agreement the Employee violates any of the provisions and obligations set forth in paragraphs 2, 4, and/or 5 above, the Company shall have the right to terminate all of its obligations to make further provisions of salary and non-salary benefits specified in this Employment Agreement. The Employee acknowledges that the Employer would be irreparably injured by a violation of the provisions and obligations set forth in paragraphs 2, 4, and/or 5 above, and agrees that the Employer shall be entitled, at its discretion, to seek an injunction and/or any other equitable remedy restraining the Employee from any actual or threatened breach of paragraphs 2, 4, and/or 5 above.  In addition to the equitable remedies set forth in this Section, the Employer shall also have the right to recover any incidental and/or consequential damages resulting from the Employee’s breach of this Employment Agreement.
7. Amendment
This Agreement may be amended or cancelled by the mutual agreement of the Employer and the Employee without the consent of any other person or organization, and so long as the Employee lives, no person, other than the parties hereto, shall have any rights under or interest in this Employment Agreement or its subject matter.

8. Termination    
The Employment Period shall terminate at the earliest of the following specified events:

a. ____________________, 20_____ (Indicate a termination date, if agreed upon by the parties);
b. the last day of the month in which the Employee's death occurs; or 
c. the date on which the Employer gives notice to the Employee of termination “for cause” or due to the Employee’s disability.

For the purposes of this Employment Agreement, “for cause” means termination of the Employee’s employment due to the Employee's gross misconduct resulting in substantial damage to the Employer, or due to the Employee’s willful and material breach of this Employment Agreement.

9. Notices  
Any notice required or permitted to be given under this Employment Agreement shall be effective if it is in writing and if it is sent by registered mail, return receipt requested, to the Employer at its principal office or to the Employee’s last known residential address.
10. Non-Assignment of Employee Interests and Rights  
The interests and rights of the Employee under this Employment Agreement are not subject to the claims of his creditors, and may not be voluntarily or involuntarily assigned, alienated or encumbered for the benefit of his creditors.

11. Successors  
This Agreement shall be binding upon, and inure to the benefit of, the Employer and its successors and assigns and upon any person acquiring, whether by merger, consolidation, purchase of assets or otherwise, all or substantially all of the Employer's assets and business.

12. Applicable Law and Choice of Venue  
The provisions of this Agreement shall be construed in accordance with the laws of the state of _________________________.  In the event that a dispute between the Employer and the Employee cannot be resolved by way of informal settlement and/or alternative dispute resolution such as arbitration or mediation, litigation between the parties shall be tried in the state court system of _________________________.
IN WITNESS WHEREOF, the Employee has hereunto set his hand, and the Company has caused these presents to be executed in its name and on its behalf, all as of the day and year first above written.








________________
Employer Name

__________________________________________________________
Signature of and Title of Duly Authorized Employer Representative

(Signing For and On Behalf of the Employer)
__________________________________________________________
Signature of Employee

THE STATE OF __________________
COUNTY OF _____________________

Subscribed, sworn to and acknowledged before me by _________________________, the Employee, and ___________________________________ (name and title,) an authorized representative signing for and on behalf of the Employer, this the __________ day of __________, 20_____.

(Seal)





(SIGNED)_________________________








      NOTARY PUBLIC







My commission expires:  ______________


Employment Agreement Exercises and Discussion Questions

1.  From the perspectives of both the employer and the employee, what are the respective advantages and disadvantages of an employment agreement?

2.  Is an oral employment agreement between an employer and an employee legally enforceable, or does the law require all employment agreements to be in writing in order to be enforceable?

3.  Describe the provisions of Sections 1 through 12 of Topic 10, Exhibit J (“Employment Agreement.”)

4.  From a legal standpoint, how can a mediator, arbitrator or jury determine that the employee is in breach of Topic 10, Exhibit J, Section 2?

5.  Topic 10, Exhibit J, Section 8(c.) indicates that the employment period shall terminate in the event of the employee’s disability.  In light of the Americans With Disabilities Act (ADA,) is such a provision legally enforceable? Explain your answer.

6.  Topic 10, Exhibit J, Section 8(c.) also indicates that the employment period shall terminate “for cause.”  Section 8(c.) defines “for cause” termination as termination of the Employee’s employment due to the employee's gross misconduct resulting in substantial damage to the Employer.  From a legal standpoint, how can a mediator, arbitrator or jury determine that the employee is in breach of Topic 10, Exhibit J, Section 8(c.)?

7.  In your reasoned opinion, should Topic 10, Exhibit J served as an exact template for all employment agreements? Why or why not?

