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CONDUCTING A MOCK HEARING

     BLUCCA/11 

      Brown and Sukys

Another alternative that instructors can use in the business law classroom is the mock hearing.  A hearing occurs when all the parties in a lawsuit must present their arguments either in support of or in opposition to a motion that has been filed by one of the parties. The motion that we will focus on here is a summary judgment motion. A summary judgment motion is filed by a party in a lawsuit when that party believes that (a) there is no dispute as to any fact material to the lawsuit and (b) the law that is applicable to the case indicates that the moving party is entitled to a judgment as a mater of law (See: Rule 56 of the Federal Rules of Civil Procedure). Without the legal jargon, this means that the party supporting the motion has asked the court for a judgment in his or her (or its) favor because the facts are not in dispute and, if the judge just takes a moment to look at how the law impacts on these facts, he or she will see quite clearly that a trial is unnecessary and that the party filing the motion should win the case. Naturally, the other party will disagree and will offer arguments to the judge indicating the need to proceed to trial. This becomes the heart of the hearing. The party filing the motion argues that the case should end now; the opposing party argues that it should go forward to trial. 

PREPARING STUDENTS FOR A MOCK HEARING

As was true with the mock trial, student preparation for a mock hearing begins on the first day of class and continues throughout the year, the semester, or the quarter. The first day of class is a good time to tell the students that one of their class projects will be the production of a mock hearing. If possible, arrange a field trip to a local court or show a video or DVD presentation about a hearing. As the course continues throughout the year, try to include a reminders about the coming hearing as often as possible. One way to do this is to provide the students with the basic facts for each case early in the year and to use those facts as examples throughout the year as topics arise in lectures and discussions. This incorporates the material naturally into the flow of topics and ideas throughout the year. It is also helpful to fashion sample documents that are based on the facts in the case. For example, when the class covers the litigation process, the complaints provided for each fact pattern can be used as examples for the discussion of that topic in class. Similarly, when the class covers contract law, the students can be charged with drawing up written agreements that parallel the facts in their cases.

ASSIGNING ROLES TO STUDENTS

As was true of the mock trial, it is important in the mock hearing to have all students participate as fully as possible The advantage of the mock hearing is that every student not only has a role, but also has a role that facilitates the students’ maximum involvement in the entire process. In the mock trial, some students play roles, such as the roles of the attorneys, which involve an enormous amount of work in planning and executing trial, while others have roles that have them standing on the sidelines for a good portion of the process. In the mock hearing, all the students in the class play the roles of attorneys. A law firm that consists of from four to six students represents each party in the case. The job of the law firm is to write a set of legal arguments either supporting or opposing the summary judgment motion and to make an oral presentation to the judge on the day of the actual hearing. The attorney assignments may be divided as follows: One or two of the attorneys may be assigned to produce a draft of the legal arguments (the brief); another may be assigned to present the facts in the case on the day of the hearing; another may be assigned to present the legal arguments; another may be assigned to make the rebuttal arguments; and one may be assigned to make the closing arguments. Any combination of these assignments may be made, of course, depending on the number of attorneys used and the size of the class. 

ESTABLISHING THE LAW FIRMS

Before the law firms can begin to operate, the teams must be established. This can be done following a number of techniques. However, one of the best ways seems to be a combination technique that gives the learners a chance to form their own teams first and permits the instructor to pull together individuals students to make up the remaining teams.  Generally, it is best to create teams that are diverse and representative at the same time. Thus, it is best to have traditional learners with nontraditional learners, extroverts with introverts, talkers with actors, females with males, visual learners with auditory learners, writers with speakers, and so on. 

PLANNING THE HEARING

Students should be encouraged to participate as much as possible in the planning stage of the hearing. Some instructors prefer to give out the hearing materials (statement of facts and the complaints] before the hearing to all students so that everyone involved in each case knows what is happening in all of the other cases. Once this has been accomplished, the instructor may want to lead a class discussion about the facts and the law so that students are familiar with the facts and the issues in each of these cases. Other instructors prefer to limit the facts and the complaint in each case only to the students involved in each case. This technique provides more surprises and more suspense especially among those students who are spectators when their case is not before the judge. This technique also helps in the grading process because the students who are spectators can evaluate how well the their counterparts present the legal arguments. It is also wise to create a schedule that permits students to use class time once or twice a week for law firm consultation days. During these days, the law firms meet during class to write their briefs, make their legal arguments, and plan their strategy. Ultimately, these law firm consultation sessions become extremely important because it is during these sessions that most of the work is done to prepare for the actual hearing.

THE FIRST LAW FIRM CONSULTATION SESSION

The first law firm consultation session is the a very crucial meeting, second only to the actual hearing day itself. During the first law firm consultation session, each group must accomplish three goals. First, the teacher must make certain that the learners understand the nature of the hearing. Second, the students must become acquainted with one another. Third, each learner must be assigned a set of responsibilities. To do this, students should exchange names, addresses, phone numbers, mobile phone numbers, class schedules, and e-mail addresses to the extent that they are comfortable doing so. The students’ responsibilities should also be divided among the following lines: lead counsel [to serve as liaison to the instructor]; recorder [to take attendance and to record the results of each consultation session]; and devil’s advocate [to present opposing arguments].  It is best that each law firm have a file assembled by the end of the first session. The file should include a master list of students complete with addresses, class schedules, phone numbers, e-mail addresses and son on. The list should also indicate which students have assumed which roles. The file should also include a record of what was accomplished during each session; an attendance record; a copy of the complaint; a copy of the facts; a copy of all other forms and documents such as contracts, letters, e-mail records, and so on, that the law firm intends to use during the hearing.

SUBSEQUENT LAW FIRM CONSULTATION SESSIONS

From this point on, the law firms follow a meeting schedule set by the instructor. The schedule should be designed to help the students gradually understand the facts in the case, comprehend the law, devise legal arguments, and develop those arguments into an oral presentation. Students should be encouraged to show up for their law firm consultation sessions early if possible, to begin without the instructor, to ask for help when needed, and to work outside of class as much as possible. At the end of each session both the lead counsel, and the recorder should sign a form called the Law Firm Meeting Record. This one page report provides space for the recorder to report the date, the attendance, the work accomplished each day, and the work assigned for the next session. The lead counsel and the recorder should both turn in the file at the end of each session.

REHEARSING THE HEARING

At least one week prior to the hearing, the instructor should explain what will happen on the day of the actual hearing.  It is generally better to have each learner write down these steps as the instructor explains them.  The recorder should also be required to make certain that a copy of the steps in the hearing process be included in the class file for each law firm so that the learners can review those steps as they rehearse their presentations. If possible, it is an excellent idea to play a videotape of a previous hearing so that the students have a chance to view what will happen on the day of the hearing. Also during the week before the hearing, time should be set aside so that the learners can rehearse their presentations before the day of the hearing. It is a good idea to hold the actual hearing in a room that is different from the room in which regular class sessions are held. This gives the hearings an air of formality and emphasizes the special nature of the hearing sessions. The room should be large enough to be set up like a courtroom, while allowing space for spectators. Each attorney should also be instructed to dress the part of an attorney. This means a suit or sport coat, shirt, and tie for the male attorneys and a suit, dress or slacks and blouse for the females. A bailiff should also be appointed from those students who are not presenting on that day. The bailiff should also be instructed to dress appropriately.

THE HEARING

On the day of the hearing, students should be required to show up at least one-half hour prior to the start of the hearing if possible. The hearing should be conducted based on the following plan:

1. The judge enters the courtroom as the bailiff announces, “All rise. The Court of  [name of the court] is now in session, the Honorable [name of the judge] presiding.” [Note: Generally, the instructor acts as the judge. Also, it is best to videotape the hearing and grade the students while watching the tape. The tape is also helpful during the debriefing session.] The judge enters and sits. The bailiff announces, “Be seated.”

2. The judge indicates the matter before the court and asks if both law firms are ready to proceed. Both law firms indicate that they are ready.

3. The first lawyer for the moving party takes the podium and introduces his or her law firm to the court. The moving party presents its version of the facts. The moving party presents its legal arguments.

4. The first lawyer for the opposing party takes the podium and introduces his or her law firm to the court. The opposing party presents its version of the facts. The opposing party presents its legal arguments.

5. The moving part presents its rebuttal.

6. The opposing party presents its rebuttal.

7. Each side is permitted a closing statement.

8. The judge rules on the motion.

Each law firm should have a written set of arguments to present to the judge at the beginning of the hearing. This document may be written as a formal brief or simply as a narrative of the appropriate arguments written in a way that is clear and succinct. The brief or other written set of arguments should include any supporting evidence such as contracts, affidavits, memos, letters, e-mail records, and so on. Each side should also be prepared to present copies of any cases, statutes, regulations, law review articles, and so on, that they intend to use as support in presenting their arguments. Each law firm should also use as many attorneys as possible so that all students have a chance to participate as much as possible. However, a minimum of two speaker--one to present the case in chief and one to present the rebuttal--should be required to make oral presentations.

THE DEBRIEFING SESSION 

One of the most crucial steps in the mock hearing is the debriefing session.  The debriefing session should be held after all of the hearings have been held. At the debriefing session, the students should be encouraged to sit together in their regular law firms. The instructor first gives an oral evaluation of the hearings, focusing on the positive points of each hearing. After this, the instructor should solicit feedback, comments, concerns, questions, and suggestions for improvement. Following this discussion, the instructor should collect the individual peer evaluation sheets that each student has for the other members of the law firm. Then, and only then should the instructor distribute the graded evaluation sheets for each law firm. All students receive the same grade for the hearing. The differences in the grades among members of the same law firm ought to be reflected in the different peer grades that each student receives.

ADVICE FOR THE MOCK HEARING

1. Hearing materials, especially the complaint and the fact pattern itself, should be distributed to the students as early as possible during the year, semester, or quarter.

2. The hearing materials, including the complaint, the answer, the summary judgment motion, and so on, should be used as examples as much as possible during the teaching of the course.

3. In establishing the legal teams (AKA law firms) it is best to begin by asking the students to form their own teams.

4. After giving the students ample time to form their own teams, the instructor can form teams from among those students who did not form their own teams.

5. If possible, in forming law firms, it is best to use diversity as a guideline teaming traditional learners with nontraditional learners, extroverts with introverts, talkers with actors, females with males, visual learners with auditory learners, paralegals with accounting students, writers with speakers, and so on.

6. After the law firms have been established make certain that the following roles are filled: lead counsel, recorder, and devil’s advocate.

7. Create a dedicated file for each law firm. Maintain the dedicated files under the instructor’s control.

8. Color-code the dedicated files and the forms for each law firm for easy identification.

9. Consider using the following forms: a daily record and an attendance form.

10. Have the lead counsel and the recorder sign the daily record forms and require them to personally return the file to the instructor at the end of each law firm consultation session.

11. Provide learners with a schedule that indicates what they should hope to accomplish during each law firm consultation session.

12. Encourage students to begin each consultation session early and make this possible by having their files available before class begins.

13. If possible, have an in-class legal library handy for the students to use during the law firm consultation sessions.

14. Be flexible, should learners want to go to the library during consultation sessions.

15. Before the hearings are to begin, outline the steps that will be followed during the hearing.

16. If possible show students a tape of a previous mock hearing session.

17. Scout out and reserve empty rooms for students to rehearse in before the actual hearing session.

18. Circulate among the rooms as the students rehearse their hearing presentations.

19. Reserve a room for the actual hearing that is different from the regular classroom and have it set up in advance like a courtroom.

20. Arrange to have the IT department at your institution tape the hearing.

21. Make certain that the students know that they are expected to dress like attorneys on the day of the hearing.

22. Assign the role of bailiff as soon as possible. It is best to ask for volunteers for this position.  Make certain that the bailiff knows that he or she is expected to dress the part.

23. Make certain that students have copies of the evaluation form before the day of the actual hearing.

24. Make certain that students have copies of the peer evaluation form in advance of the actual hearing.

25. Before the hearing ask students to arrive at the hearing room one half hour before the hearing is to begin.

26. On the day before the hearing, check with the IT Department to make certain that someone will be present to tape the hearing. (Note: Do not rely on e-mail or voice mail for this. Talk to a real live person to insure that someone will be present.)

27. One the day of the hearing arrive early to make certain that the room has been set up properly.

28. Invite outside individuals (other instructors, other classes, the president and vice president of the college, the public relations department, the college newspaper and so on) to the mock hearing.

29. Make certain to schedule a debriefing session after the hearing.

30. During the debriefing session, point out high points of each session before distributing any written evaluations.

SUMMARY AND CONCLUSION

In summary, a mock hearing can be very effective in helping students learn to develop their understanding of the law by applying legal principles to factual situations and defending their interpretation of the law in an open forum.  Learners must first analyze the facts to see how the law applies to their cases. Next, they develop a set of arguments that will defend their interpretation of the law. Then, in a more controlled setting, they must write a brief defending their position. Finally, they deliver a persuasive presentation in a courtroom setting.  All throughout the process the learners are developing their ability to understand, apply, and explain the law. The mock hearing is not intended as a panacea for the routine of everyday class work, but if handled properly it can be an effective way to help students see the value of the law in the everyday world. 

