
Chapter 6

The Texas Juvenile System
Juvenile Crime in Texas

In 1999, there were 155,925 juveniles arrested in Texas, compared to 917,463 adults. This means that people under the age of 17 accounted for 14.5 percent of all arrests in the state of Texas. The ratio of juvenile males arrested compared to juvenile females arrested is slightly less than 3:1.35. A different story is told, however, when comparing the clearance rates in 1999 for persons under the age of 17 years old. They represented 16 percent of all cases solved. Juveniles accounted for 10 percent of all violent crime clearances and 19 percent of property crimes solved. Juveniles were involved in 8 percent of murders, 10 percent of forcible rape (sexual assault and aggravated sexual assault), 11 percent of robberies, and 10 percent of aggravated assaults. In the nonviolent crime categories, this age group accounted for 16 percent of the solved burglary crimes, 20 percent of the thefts, and 15 percent of the motor vehicle thefts. Using clearance rates as a guide, it is amazing to learn that 51 percent of arson crimes are committed by juveniles.


Obviously, crimes committed by Texas juveniles are of major concern. In every category of Index Crimes except murder, the age group of 15 to 19 is listed as the highest group in terms of the number of those arrested. For murder, six percent of those arrested for the crime were age 16 and younger. The age group responsible for the greatest number of murders was 20 to 24 years old age group; the 15 to 19 year old age group had the second highest number of arrests. In 2002, the DPS reported that 140,992 juveniles were taken into custody for all crimes. 


The Texas Youth Commission (TYC) maintains a web site that reports male and female commitments for 2003. 46  The following is a snapshot of these statistics by offense for male and female new commitments:

TYC MALE COMMITMENTS BY OFFENSE 2003
Burglary




521 (23.18%)

Unlawful Use Motor Vehicle

 
212 ( 9.43%)

Drug Offenses  



  201 (8.94%)

Aggravated Assault


  
176 (7.83%)

Sexual & Aggravated Sexual Assault
  
172 (7.65%)

Aggravated Robbery


  
151 (6.72%)

Theft




 
 129 (5.74%)

Simple Assault



  129 (5.74%)

Robbery




   97 (4.31%)

Evade/Escape/Resisting Arrest

   80 (3.56%)

Other Crimes *



   75 (3.34%)

Indecency with a Child


   69 (3.07%)

Unlawful Weapons 


 
  56 (2.49%)

Criminal Mischief


 
  42 (1.87%)

Arson




   
33 (1.47%)

Injury to Chile/Elderly


\21 (0.93%)

Organized Criminal Activity

  
 13 (0.58%)

Deadly Conduct



13 (0.58%)

Murder/Capital Murder


10 (0.44%)

Kidnap/Aggravated Kidnap


5 (0.22%)

(* Other Crimes include: Graffiti; Obstruction or Retaliation; Forgery; Credit/Debit Card Abuse; Terroristic Threat; Criminally Negligent Homicide; False Alarm; Unauthorized Absence/Correctional Facility; Exhibit Firearms; Fail to Identify; Tamper/Fabricate Physical Evidence; Abandoning or Endangering a Child;  Coercing/Soliciting/Inducing Gang Member; Deadly Weapon in Penal Institution; Failure to Stop and Give Information after Striking Unattended Vehicle; Fail to Stop and Give Information in Accident with Personal Injury; Harboring a Runaway Child; Indecent Exposure; Miscellaneous Health/Safety Code Violation; Placed on Probation for False Imprisonment; Public Lewdness; Taking Weapons from Peace Officer; Tampering with Government Record; and Unlawful Restraint/Victim under 17 years old.) 

TYC FEMALE COMMITMENTS BY OFFENSE 2003

Simple Assault



45 (17.11%)

Unlawful Use of Motor Vehicle

33 (12.55%)

Burglary




30 (11.41%)

Drug Offenses




27 (10.27%)

Other Crimes *



27 (10.27%)

Aggravated Assault



26 (9.89%)

Theft





18 (6.84%)

Evading/Escaping/Resisting Arrest

12 (4.56%)

Criminal Mischief



11 (4.18%)

Aggravated Robbery


 
7 (2.66%)

Robbery




 6 (2.28%)

Injury to Child/Elderly


 5 (1.90%)

Murder/Capital Murder


 4 (1.52%)

Criminal Trespass



 3 (1.14%)

Sexual & Aggravated Sexual Assault
 
2 (0.76%)

Indecency with a Child


 1 (0.38%)

Kidnap/Aggravated Kidnap


 1 (0.38%)

Unlawful Weapons


 
1 (0.38%) 

(*Other Crimes include:  Forgery, Obstruction or Retaliation, Credit/Debit Card Abuse, False Alarm or Report, Graffiti, Hindering Proceedings by Disorderly Conduct, Interference with Emergency Telephone Call, Prostitution, Tampering/Fabricating Physical Evidence, and Terroristic Threat.)

The Texas Family Code

The Texas Family Code governs a number of important family problems and concerns. Some of the Family Code topics include Report of Child Abuse, Chapter 34, and Investigation of Report of Child Abuse or Neglect, Chapter 261; Consent to Treatment of Child by Non-Parent or Child, Chapter 32; Liability of Parents for Conduct of Child, Chapter 41; Protective Orders and Family Violence, Title 4; and the Juvenile Justice Code, Title 3 (Chapters 51 through 59). While each of these topics is interesting and important, the scope of this discussion is limited to the Texas juvenile justice system.

Title 3, Juvenile Justice Code,

Title 3, Juvenile Justice Code, Texas Family Code:

Purpose and Interpretation of the Juvenile Justice Code

In recent years, juvenile crime has come under government and public scrutiny. The public is greatly concerned because of perceived or actual juvenile crime such as drive-by shootings, guns on school campuses, gang-related crime, and crimes against people and property. The Juvenile Justice Code was created to address the problem of crime from a dual perspective.


Article 51.01 of the Texas Family Code outlines the legislative intent underlying the Texas Juvenile Justice Code. Essentially, the code is designed to balance protection of the public while acting in the best interest of children. The Juvenile Code also seeks to establish a juvenile justice system that will protect the public from illegal acts committed by children.


The Texas Juvenile Code outlines the purposes and objectives of the juvenile justice system. Foremost, the code is designed to protect the public and public safety. To achieve this purpose, the Juvenile Justice Code promotes the concept of punishment for unlawful conduct committed by children. Simply stated, children must understand that unlawful conduct has consequences and sanctions. However, the Juvenile Code is designed to remove, where appropriate, the taint of criminality from children committing certain unlawful acts. The juvenile justice system is civil in nature, not criminal. When a child is held accountable for unlawful conduct, he or she is not found guilty of a crime. This action is called decriminalization because it removes the “criminal label” (or “taint”) attached to conduct committed by children.


Much has been written about “labeling theories” (see text Chapter 3) in recent years. Basically this means, “Tell a person loud enough and long enough that he or she is a criminal and the person will become one.” Texas lawmakers understand that many acts committed by children may be experimental and “part of growing up.” By treating conduct as a civil matter rather than as a criminal matter, a child is given a second chance to avoid a criminal record. Notwithstanding this concept, lawmakers also know that some acts committed by children are more serious than others and should be treated as such.

In addition, the Texas Juvenile Code seeks to provide treatment, training, and rehabilitation for juveniles that emphasize the accountability and responsibility of both the parent and the child for the child’s conduct. In dealing with children, Texas lawmakers prefer a system of rehabilitation and positive training rather than punishment for punishment’s sake. If a child learns to be accountable by accepting responsibility for his or her actions, chances are that society will not have to deal with that person as a criminal in the future.


The Texas Juvenile Code is designed to provide for the care, protection, and wholesome moral, mental, and physical development of children coming within its provisions. Acting under the concept of parens patriae, the state accepts responsibility to care for children when the parents, custodians, or guardians are unable or unwilling to meet their responsibilities.  Next, the code seeks to protect the welfare of the community and control the commission of unlawful acts by children. Regardless of the desire to help and protect children, lawmakers still understand the necessity to protect the community from unlawful acts committed by children. When anyone in society is harmed by another, that person deserves protection—even when the perpetrator is a child. Law does not deter or control unlawful conduct unless sanctions are imposed for illegal behavior. The juvenile justice system is given authority by the code to impose sanctions on children when necessary to control the child’s conduct and/or protect the community.


Basically, the juvenile justice system prefers to accomplish its objectives in a family environment whenever possible. The state of Texas does not want to separate a child from his or her parents except when necessary for the child’s welfare or in the interest of public safety. When a child is removed from his or her family, the state seeks to give the child care that should be provided by parents. Most experts readily agree that a child should remain at home, with his or her parents, unless great necessity dictates that another place is more appropriate. Even abused or neglected children are better off at home if the abuse or neglect has been controlled and curtailed. A child can become afraid and disoriented when his or her parents are not physically present to provide comfort and love. For most unlawful acts committed by a child, the courts must determine that specific criteria exist that result in justifiably removing a child from the home. If the criteria do not show that separation is in the best interests of the child or the public, courts favor leaving the child with his or her parents while sanctions are imposed and carried out.

In some cases, the child’s conduct is so serious that he or she must be sent to the Texas Youth Commission (TYC), which is the detention facility for children found to have engaged in serious “delinquent conduct.” In other cases, the courts may determine that a child is at great physical or mental risk should the child remain at home. In both of these cases, once the decision has been made to remove the child from his or her home, the state accepts responsibility to provide appropriate care for the child. Even in these cases, courts seek to return a child to his or her parents when the adverse condition or behavior has been corrected.


The final purpose of the Texas Juvenile Code is to provide a simple judicial procedure through which the provisions of the Juvenile Code are executed and enforced. The parties are assured a fair hearing and their constitutional and other legal rights are recognized and upheld. The Texas Family Code defines due process of law requirements that law enforcement, courts, and corrections must follow in dealing with a child’s unlawful behavior.

Definitions Related to the Texas Juvenile Justice System

Article 51.02 (2), Texas Family Code, defines a child as a person who is:


A.10 years of age or older and under 17 years of age 


B.17 years of age or older and under 18 years of age who is alleged or

found to have engaged in delinquent conduct or conduct indicating a need for 

supervision as a result of an act committed before becoming 17 years of age. 

(Note: It is the child’s age at the time of the conduct that determines whether he or she is a child; if the conduct occurred when the child was 16 years old or younger, the juvenile court retains jurisdiction of the child through the 17th year of age. If the person has his or her 18th birthday, the court can still waive jurisdiction and send the case to criminal court. See the section, 

Certifying a Child as an Adult and Waiver to Adult Court

A person might ask, “What about acts committed by children not yet 10 years of age?” In Texas, a person under 10 years of age may not be adjudicated in juvenile court for delinquent conduct or conduct in need of supervision. However, this rule does not apply to the offenses of perjury, aggravated perjury, and most traffic offenses in violation of the Transportation Code or city ordinances (Texas Penal Code, Section 8.07). To find a child liable for perjury and aggravated perjury, the court must have proof that the child has sufficient discretion to understand the nature of the act and obligation of an oath.


The next question that might be asked is, “What happens if a person under 10 years of age damages someone’s property?” Article 41.001, Texas Family Code states:

A parent or other person who has the duty of control and reasonable discipline of a child is liable for any property damage proximately caused by the:


1.negligent conduct of the child if the conduct is reasonably attributable 

to the negligent failure of the parent or other persons to exercise that duty


2.willful and malicious conduct of a child who is at least 12 years of age 

but under 18 years of age.

Relevant Definitions in The Texas Family Code

· Custodian means the adult with whom the child resides. (Note: This might be a step-parent or other who is not a legal parent or guardian.)

· Guardian means the person who, under court order, is the guardian of the child or the public or private agency with whom the child has been placed by a court.

· Parent means the mother or the father, whether the child is legitimate or an adoptive parent, but does not include a parent whose parental rights have been terminated.

· Status Offender means a child who is accused, adjudicated, or convicted for conduct that would not, under state law, be a crime if committed by an adult, including truancy, running away from home, violations of written standards of a school for which a child has been expelled, violation of a provision of the Alcoholic Beverage Code applicable to minors only, or an offense that carries a fine only (Class C misdemeanor) and violations of city ordinances (such as “curfew” violations) that are transferred to the juvenile court.

Delinquent Conduct, Indicating a Need for Supervision
Texas law differentiates between the seriousness of various acts committed by children. When acts are more serious, the child’s behavior is designated as delinquent conduct. For status offenses and other less-serious behavior, the child’s conduct is said to be in need of supervision. Both of these titles indicate civil conduct and fulfill the code’s purpose to “remove the taint of criminality from acts committed by children.”

Delinquent Conduct

Delinquent Conduct is conduct that would result in incarceration in a prison or jail if the crime was committed by an adult. Generally, these actions are defined as felony offenses and Class A and B misdemeanor offenses. In addition, a child can be declared a “delinquent” if he or she violates a reasonable and lawful order of a municipal  court or justice court under circumstances that would constitute campmate of that court. 


A child can be found delinquent for actions involving driving while intoxicated (PC 49.04), flying while intoxicated (PC 49.05), boating while intoxicated (PC 49.06), intoxication assault (PC 49.07),  intoxication manslaughter (PC 49.08), or violation of Section 106.41, Alcoholic Beverage Code, relating to driving under the influence of alcohol by a minor (third or subsequent offense).  (Note;  ABC 106.41 states that a minor commits an offense if he or she operates a motor vehicle in a public place while having any detectable amount of alcohol in the minor’s system; first violation of this section is a class C misdemeanor while the second violation carries enhanced sanctions.  Third or subsequent offenses are referred to the Juvenile Court as “delinquent conduct.”)

.

Conduct Indicating a Need for Supervision

This conduct involves six situations, including status offenses, when a child may be brought before the juvenile court. “In need of supervision” is an interesting term because it is specifically designed to tell a child that his or her conduct lacks supervision, not that the child is a bad person or a delinquent. Again, note that the Family Code seeks to decriminalize conduct committed by a child to avoid labeling the child for life. Conduct indicating a need for supervision is referred to as CINS. When speaking of a child in need of supervision, the acronym CHINS may be used.


1.  CINS include a violation of a penal code offense punishable by fine only (Class C misdemeanor), or a city/county ordinance, other than a traffic offense. The criminal court has original jurisdiction over first offenses and may waive jurisdiction in sending the case to juvenile court.  The criminal court must waive jurisdiction and send the case to a juvenile court if the child has two or more convictions of class C misdemeanor, including public intoxication, City Ordinance violations, or one of each (F.C. 51.08)


2.  The status offense of truancy, defined as the unexcused voluntary absence of child from school, can become a CINS offense. This occurs when a child is absent 10 or more days or parts of days within a six-month period, or 3 or more days or parts of days within a four-week period, without the consent of the child’s parents. The code states that the absence is excused when it results from the child’s illness or an illness or death in the child’s family. In addition, an excused absence can result when circumstances are found to be reasonable and proper such as the quarantine of the child and family, bad weather, or road conditions that make travel dangerous, or an absence approved by a school official.  


Several interesting points should be noted. The absence does not necessarily have to be a complete day; the code indicates that specific numbers of “days or parts of days” count toward criteria to determine if a child committed CINS. Thus, if a student knowingly skips one or more classes but attends others, the class(es) missed still count as one incident relative to the overall number required for a child to be brought into juvenile court. In reality, this is a discretionary decision generally made by the school in conjunction with the juvenile court’s officer.


Some children are exempt from this section of the code. Family Code Section 51.03(e) states that, “A child does not include a person who is married, divorced, or widowed.” Therefore, if a person in one of these categories decides that he or she does not want to go to public school, the juvenile court does not have jurisdiction over him or her.


3.  The next CINS offense is also a status offense that involves the voluntary absence of a child from his or her home, without the consent of a parent or guardian, for a substantial length of time or without intent to return. Children who run away from home are subject to being taken into custody and returned home. Observe that the child must be gone for a substantial length of time or without intent to return. Before the juvenile court gets involved, facts and circumstances must exist to indicate that the run away is more than temporary. This is another situation, however, in which an exception is made for children who are married, divorced, or widowed.


4.  A child commits a CINS offense if he or she inhales fumes or vapors of paint (or other protective coating) or glue and other adhesives, including volatile chemicals. This has traditionally been called glue sniffing or huffing. Because of the inherent dangers involved with this activity, the juvenile court seeks to quickly move to save the child from potentially dangerous substances. Certainly, this is a case where rehabilitation, training, and treatment are called for in order to change a child’s behavior.

A CINS violation can result from conduct that violates a school district’s previously communicated written standards of student conduct for which the child has been expelled under Section 37.007(c), Education Code. This section directs that a student shall be expelled from school if the student commits a serious offense such as exhibiting or possessing a firearm, illegal knife, or club. In addition, a child can be expelled for engaging in conduct that contains the elements of aggravated assault, sexual assault, or aggravated sexual assault, arson, murder, capital murder, indecency with a child, aggravated kidnapping;\, or engages in an offense relating to abusing glue, aerosol paint, or volatile chemicals. Students may be expelled for serious or persistent misbehavior that violates the district’s student code of conduct or for retaliation against a school employee. In any of these events, the juvenile court can get involved and bring the child under its supervision.


5.  CINS also involves an act that violates a school district’s previously communicated written standards of student conduct for which the child has been expelled under Section 37.007(c), Education Code.


6.  Finally, conduct that violates a reasonable and lawful order of a court under Section 264.305, Family Code, is a CINS offense in all other cases that are not being treated as delinquent conduct.

Conduct That Does Not Constitute CINS

Class C misdemeanor crimes and traffic violations that are not CINS offenses are heard before the justice or municipal court. A parent, managing conservator, or a guardian can receive a summons requiring that that individual personally appear at the hearing with the child and be compelled to participate. If the responsible person fails to appear in response to the summons, he or she may be punished for a Class C misdemeanor.


If the court finds that the child did commit the offense, the court can enter an order requiring a child to attend counseling classes (note that if an adult was adjudged guilty of the same offense, he or she would receive a fine not to exceed $500). The court can enter an order requiring the child to attend special programs that include rehabilitation, counseling, self-esteem and leadership, work and job skills training, job interviewing and work preparation, self-improvement, parenting, manners, violence avoidance, tutoring, sensitivity training, parental responsibility, community service, restitution, advocacy, or mentoring programs. As an alternative, the court can order the child’s parents, managing conservator, or guardian to seek services in accordance with the Family Code (Section 264.302).

For the second or repeat offense, the court has jurisdiction to enter an order that includes one or more of the following:

•
The child attends a special program that the court determines to be in the best interest of the 
child and that is approved by the county commissioners court.

•
If the court finds that the parent, conservator, or guardian, by willful act or omission, contributed 
to, caused, or encouraged the child’s conduct, the court can order this person to:


1.
attend a parenting class or parental responsibility program.


2.
attend the child’s school classes or functions.


3.
pay an amount not greater than $100 to pay for the costs of the 

program.


4.
submit proof of attendance to the court.

Certifying a Child as an Adult and Waiver to Adult Court

One of the purposes of the Family Code, as stated earlier, is “to protect the welfare of the community and to control the commission of unlawful acts committed by children.” Some individuals go beyond the limits of misbehavior committed by children. When this occurs, the courts have some discretion to certify the child as an adult and transfer jurisdiction to a criminal court.


The state of Texas recently reevaluated when a child should be certified as an adult. Conclusions of this study resulted in lowering the age limit for certain offenses that permit the juvenile court to waive jurisdiction and use discretion to transfer the case to criminal court. Prior to 1997, only people who were 15 years of age could be certified as an adult and tried in criminal courts. With the advent of numerous serious crimes committed by youths, in connection with street gangs and other actions, the state legislature undertook to address sanctions for serious crimes committed by children.


Section 54.02, Texas Family Code, outlines when a juvenile court can waive its exclusive original jurisdiction and use discretionary action to transfer a child to the criminal court. Such action is available to the juvenile court judge when no adjudication hearing has been conducted and a child is alleged to have violated a felony-type crime and the child was:

· 
18 years of age or older

· 
10 years of age and under 17 years of age at the time the person is alleged to have  

committed murder (PC 19.02) or capital murder (PC 19.03)

•
14 years of age or older and under 17 years  of age at the time he or she is alleged to have committed an aggravated controlled substance felony, or felony of the first degree (other than murder).

•
15 years of age or older and under 17 years of age at the time the child is alleged to have committed a second degree felony, a third degree felony, or a state jail felony.


The decision to transfer a child’s case to the adult criminal court is made with careful consideration of the seriousness of the offense and the welfare of the community. The juvenile court judge orders a full investigation and holds a hearing to determine that there is probable cause to believe that the child committed the alleged offense. Prior to the transfer hearing, the juvenile court orders and obtains a complete diagnostic study, social evaluation, and full investigation of the child, of his or her circumstances, and the circumstances of the alleged offense.


A summons that commands that a child appear in court must state that the purpose of the hearing is to consider a discretionary transfer to criminal court. The actual hearing to consider a transfer of the child for criminal proceedings is conducted without a jury. At the transfer hearing, the court may consider written reports from probation officers, professional court employees, or professional consultants in addition to the testimony of witnesses. At least one day prior to the transfer hearing, the court must provide the attorney for the child with access to all written matter to be considered by the court in making the transfer decision. The court may order counsel not to reveal items to the child or his parent, guardian, or guardian ad litem if such disclosure would substantially decrease the likelihood of receiving information from the same or similar sources in the future. (Note: a guardian ad litem is the person representing a child in court who is concerned with the best interest of the child; the attorney representing a child is normally the guardian ad litem. However, a parent, responsible adult, or relative might also serve this role in some hearings. A non-relative police officer, court employee, or other non-interested person may not fill this position).


In making the determination whether or not to transfer the case to the criminal court, the juvenile court judge considers many factors. The court takes into consideration whether the alleged offense was against person or property, with greater weight in favor of transfer given to offenses against person. The court looks at the sophistication and maturity of the child, the record and previous history of the child, and the prospects of adequate protection of the public. The juvenile court seeks to determine the likelihood of rehabilitation by use of procedures, services, and facilities currently available to the juvenile court.  If the petition alleges multiple offenses that constitute more than one criminal transaction, the juvenile court must either retain or transfer all offenses relating to a single transaction. If the juvenile court decides to retain jurisdiction, a child cannot be subject to criminal prosecution at any time for any offense arising out of a criminal transaction. In other words, because the juvenile court has exclusive original jurisdiction, only the juvenile court judge has discretion to decide whether to retain or transfer the case; the adult criminal court must wait on the juvenile court’s decision.


If the juvenile court waives jurisdiction, it must specifically state in the order its reason for the waiver and certify its action, including the written order and findings of the court, and transfer the person to the appropriate court for criminal proceedings. The transfer of custody is an arrest. After the transfer is complete, the person is dealt with as an adult in accordance with the Code of Criminal Procedures. It should be noted that once a juvenile court waives its jurisdiction and sends the case to the adult criminal court, the criminal court may not remand the child to the jurisdiction of the juvenile court.


Recall that the definition of a child includes a person 17 years of age, but not yet 18 years of age, if the alleged offense occurred before the child turned 17 years of age. There is no doubt that the juvenile court retains jurisdiction over such persons and proceeds with any transfer decision as noted above; age alone is not the criterion used to make this determination. However, what if a child committed a serious offense when he or she was 10 years of age or older as outlined above (or 15-years-of-age for other felony crimes, see above), and no proceedings have taken place in the case? This might occur if the state did not have probable cause to proceed in juvenile court before the 18th birthday, if the person could not be found, or if a previous transfer order was reversed by an appellate court. If the juvenile court determines that there is probable cause to believe that the child committed the alleged offense, the juvenile court may waive its exclusive original jurisdiction and transfer the person to the appropriate district court or criminal district court for criminal proceedings. This recent change in law closed a loophole that once existed. A child can no longer elude prosecution merely by aging.


The code outlines procedures for “mandatory transfer” involving a child’s case if the child is alleged to have violated a felony-type offense and the child has previously been transferred to a district court or criminal district court for criminal proceedings. In this instance, the transfer is made without the study required in discretionary transfer proceedings. The requirement that the summons state that the purpose of the hearing is to consider discretionary transfer to criminal court does not apply to a transfer proceeding in this instance. It is sufficient that the summons provide fair notice that the purpose of the hearing is to consider mandatory transfer to the criminal court.


A final note regarding punishment is appropriate and noteworthy. In accordance with Article 8.07, Texas Penal Code, “no person may, in any case, be punished by death for an offense committed while he [or she] was younger than 17 years.” If the child was certified as an adult for capital murder and the case was transferred to the adult criminal court, upon conviction, the maximum sentence that can be imposed by law is life in the institutional division of the Texas Department of Criminal Justice—the state penitentiary.

Investigations Involving a Child
Once a criminal investigation determines a child is a suspect, an officer is obligated to follow rules and procedures outlined in Article 52.027, Texas Family Code. The officer may release the child to his or her parent, guardian, custodian, or other responsible adult if the child is taken into custody for a traffic offense, an offense punishable by fine only (other than public intoxication), or as a status offender or non-offender. In addition, an officer may issue a field release citation (as provided by Article 14.06, CCP), in place of taking a child into custody for a traffic offense or a Class C misdemeanor offense (other than public intoxication).


If a child is not released to his or her parent, guardian, or custodian, he or she may be taken only to an appropriate place of non-secure custody that has been designated by the head of the law enforcement agency. The child may be held for no more than six hours in the facility to accomplish the purpose of identification, investigation, processing, release to parents, or the arranging of transportation to the appropriate justice court or other approved facility.


A child may be held longer than six hours in an approved detention facility if the child is to be taken before a municipal or justice court. A child may be detained in only a secured facility awaiting adjudication hearing under strict conditions that are designed to ensure that the child will appear in court. Under no circumstances may a child be placed in a jail or detention facility used for adults or that has not been approved by the juvenile court. Under no circumstances may the child be physically secured to a cuffing rail, chair, desk, or other stationary object.


Once a determination has been made that a suspect is a child, the case is referred to the office or official designated by the juvenile court (usually the Juvenile Probation Officer, or JPO), which conducts a preliminary investigation. The JPO determines if the suspect is a child within the meaning of the Family Code. The JPO is charged with the responsibility to inform the parent, guardian, or custodian of the child’s whereabouts and provide a statement of the reason he or she was taken into custody. Normally, the JPO will release custody of the child to the parent, guardian, or custodian pending filing of a petition, which is the document that officially charges the child with delinquent conduct or conduct indicating a need for supervision.

Waiver of Rights and Admissibility of Child’s Statement
Unless a contrary intent clearly appears in the Family Code, any right granted to a child by the laws of Texas or the United States may be waived (Article 51.09). However, a child’s waiver is valid only if:


•
the waiver is made by the child and the attorney for the child (note

that a child cannot  waive a right by himself or herself without approval of the attorney; likewise, an attorney cannot waive the right without consent of the child)


•the child and the attorney waiving the right are informed of and 

understand the right   and the possible consequences of waiving it


•
the waiver is voluntary

•  the waiver is made in writing or in court proceedings that are recorded.


In accordance with 51.095, Family Code, a written statement given by a child outside the court proceedings is admissible in evidence in any future proceeding concerning the matter about which the statement was given if:


•the statement is made in writing when the child is in 



a place of confinement or in the custody of a peace officer

•the statement shows that at some time before making the statement the child received a  warning from a magistrate regarding right to silence, right to an attorney, and right to terminate the interview (note that the Miranda warning must come from a magistrate, not the officer, at some time before the statement is made)

•
the statement is signed in the presence of a magistrate by the child with no law enforcement officer or prosecuting attorney present. This rule makes exception to an officer or bailiff’s presence if the magistrate fears for his or her safety. To accept the  statement to be used as evidence, the magistrate must be convinced that the child understands the nature and contents of the statement and that the child voluntarily 
signs the document. Note that in accordance with Article 51.09, the attorney representing the child must also voluntarily agree to waive the right to silence.


Notwithstanding the above requirements, an oral statement that the child makes can be used if a statement of facts or circumstances is found to be true and is supported by conduct. An example of this would result if the officer, based on the oral statement, found hidden stolen property or the instruments the child states were used to commit the crime.


A child’s res gestae (spontaneous oral exclamation) statement of the delinquent conduct or conduct indicating need for supervision is admissible as evidence. In addition, a statement made in open court at the child’s adjudication hearing, before a grand jury, or at a preliminary hearing concerning the child is admissible.


An oral statement recorded by an electronic recording device that records images may be admissible when the child was in a detention facility, other place of confinement, or in custody of an officer. To justify the admissibility of this type of statement, the warning given by a magistrate must be part of the recording. The child must knowingly, intelligently, and voluntarily waive each right stated in the warning. The recording must be capable of making an accurate recording that has not been altered, and each voice on the recording is identified. Not later than 20 days before the date of the proceeding, the attorney representing the child must be given a complete and accurate copy of each recording of the child.


If a child is taken into custody, no person may administer a polygraph examination to the child without the consent of the child’s attorney or the juvenile court, unless the child is transferred to criminal court for prosecution (Article 51.151, Family Code).

Right to Appeal

As with any civil case, a juvenile court sanction or judgment can be appealed. Article 56.01, Family Code, states that an appeal of an order of a juvenile court is to be made to a court of appeals. The case may be carried to the Texas Supreme Court by writ of error or upon certification. The filing must be made in a timely fashion after the date the disposition order was signed. The appeal must include the juvenile court adjudication and all rulings contributing to that adjudication. A motion for a new trial seeking to vacate an adjudication is valid if the motion is filed not later than the 30th day after the date on which the disposition order was signed.


