QUESTIONS ON ENGINEERING AND LEGAL PROCEDURE-UNIT 7
Chapter 39—The Engineer’s Role in Litigation

39.1. Define the meaning of the term “expert witness.”

39.2. In what kinds of proceedings may an engineer have an important part as an expert witness?

39.3. Describe in what capacities an engineer may aid in court proceedings.

39.4. Why may “expert” opinion be admissible at a trial when opinion evidence in general is not?

39.5. Explain the difference in an engineer’s situation (a) when acting as a witness for one of the litigants and (b) when rendering service strictly as an adviser to one of the attorneys.

39.6. Illustrate the procedure that may be followed in court in qualifying a witness as an expert.

39.7. What facts may greatly affect the weight of an expert witness’s testimony in court?

39.8. Explain the difference between “direct examination” and “cross-examination” of an expert witness.

39.9. How may visual aids be used in connection with the presentation of testimony by an expert witness?

39.10. Explain when and how references may be used by an expert witness in connection with presentation of his testimony.

39.11. Can an engineer be compelled to give testimony in court? Explain.

39.12. If an engineer is asked to serve as an expert witness, should she investigate the case before accepting? Why?

39.13. What may happen if a witness makes a statement on the stand and then, under cross-examination, has to admit that he erred?

39.14. How can the court decide upon the relative value of opposing testimony presented by various expert witnesses?

39.15. Why might an engineer who is to help the attorney for plaintiff in a lawsuit be asked to assist in the preparation of the complaint?

39.16. If an engineer sees that a case in which he is asked to help an attorney is weak or has weak points in it, what should he do about it?

39.17. Why is it customary for a lawyer to go over in advance the general character of the questions that she will ask an expert witness on direct examination?

39.18. In preparation for direct examination, is it proper for the prospective witness himself to suggest questions that the attorney might well ask him? Explain.

39.19. Can an expert witness generally be recalled to the stand after he has undergone both direct and cross-examination? Why?

39.20. What is the purpose of making a stenographic copy of all proceedings during a hearing or court session?

39.21. If an expert witness is not sure of a question asked her, what should she do?

39.22. Can an expert witness, who is on the stand, ask for an opportunity to refresh his memory before answering a specific question?

39.23. When may an expert witness use books to prove technical points he made in his testimony?

39.24. May an expert witness properly be questioned about her fee?

39.25. Can book data, used to substantiate statements made by an expert witness, be placed in evidence as exhibits?

39.26. If a witness refers to computations and figures when giving her testimony, will such data be made a part of the record?

39.27. On the stand, an expert witness was asked: “Exactly what was the speed of the truck when it crashed through the railing of the bridge?” The witness answered: “I don’t know.” (a) Does that answer discredit the other testimony of the witness? (b) Should the witness try to make a specific answer?

(c) Would the situation be different if the question were: “In your opinion, what was the approximate speed of the truck when it crashed through the railing of the bridge?”

39.28. Lawyer A came to engineer B to ask the latter to serve as expert witness. As a result of their discussion of the matter, B found that he could not agree with much of A’s position and claims. Should B accept the job nevertheless? Why?

Chapter 40—The Engineer’s Role in Arbitration

40.1. What is arbitration? What is its purpose?

40.2. Is an agreement to arbitrate necessarily a part of a contract? If such an agreement is part of a contract, can this bind the parties to submit a future dispute to arbitration before the difference arises? Why might this be desirable?

40.3. Can an agreement to arbitrate be made after a contract is in operation? Explain.

40.4. Does an agreement to arbitrate preclude subsequent resort to court proceedings?

40.5. What is the difference between (a) arbitration and appraisement? (b) an arbitrator and a referee?

40.6. What is a “submission” and what does it constitute?

40.7. Can an agreement to arbitrate be revoked or waived? Can these things be done if the agreement is a part of the signed contract? Explain.

40.8. Who may decide whether a dispute is to be heard by one or by more than one arbitrator?

40.9. How are arbitrators generally chosen?

40.10. Can arbitration be resorted to only after completion of a contract? Why?

40.11. What is the American Arbitration Association? What are its purposes and functions?

40.12. What is an “award”? How is an award arrived at?

40.13. Must the reasons for the magnitude and nature of the award be publicized? Why?

40.14. Will an arbitration award be likely to have any effect in subsequent litigation? Why?

40.15. From whom do arbitrators get their authority to make an award?

40.16. Does the submission indicate intended compliance with the future award? Explain.

40.17. What information should an arbitration agreement contain?

40.18. Is it customary to name the membership of a board of arbitration before a contract is started? Why?

40.19. Does arbitration have to proceed immediately after a dispute arises? Why?

40.20. Should the contract or agreement to arbitrate specify the allocation of costs for arbitration?

40.21. A dispute arose between Black, the owner, and Brown, the contractor, over the interpretation of a clause in the specifications. Is this a suitable subject for arbitration? Why?

40.22. A contract contained a clause requiring arbitration of disputes. During progress of the work, a serious fire occurred. The owner and contractor could not agree upon the size of, and responsibility for, the resultant damages; therefore, the owner brought suit against the contractor. Is this proper procedure? Will the court be likely to hear the case?

40.23. Jones, the contractor, claimed $10,000 compensation from Smith, the owner, because of extra work done under the contract. There was no arbitration clause in the contract. Jones demanded that the dispute be submitted to arbitration. Smith refused. Can Jones force Smith to arbitrate? Why?

40.24. According to the terms of a certain contract, one member of a board of arbitration is to be selected by the owner, one by the contractor, and one by these two appointees. Is this better than having one person as the sole arbitrator? Explain.

40.25. What assistance can be rendered by the American Arbitration Association? Will it, as an organization, arbitrate disputes?

40.26. How does mediation differ from arbitration? What advantages does mediation offer?

