Preface
-

It is not unusual for a paralegal program to begin with an overview of law, the profession, and
the role of the paralegal. Many introductory courses either present an overwhelming amount of
information, more suitable for a law school course, or, at the other end of the spectrum, provide
minimal course material, thus leaving a distorted view of the profession and the valuable con-
tributions of the paralegal within the office practice and legal system. The student today is more
knowledgeable about law and the diversity of positions within the system as well as the types
of law. Regardless of how the student developed the interest in law, there are countless details
and types of information needed to function effectively in the role of the professional parale-
gal. While the student today has more experience and awareness of the legal system, whether
through personal experience, observing family situations in which the courts intervened, reading
the newspaper, or watching high-profile trials on television, a great deal more is needed to func-
tion effectively as a paralegal. This textbook fills that gap and provides much of the necessary
information.

Regardless of the level of heightened awareness of law, what actually happens when the law-
yers return to their offices and the judges leave the bench remains a mystery for many, and
how the system actually operates is equally mysterious. The information the beginning paralegal
student may have about law lacks detailed background and context. Likewise, the student must
gain understanding of how to read the law in the books and apply it to real-life experiences. The
author fills the role of curious citizen, paralegal, and attorney, as well as instructor and teacher,
to provide an approach that differs from many texts in a number of ways.

The first significant difference is that the history of each aspect of law is briefly covered. This
lends context to the topic and helps illustrate how the various sources of law interact both with
each other on a theoretical basis as well as with the procedure. The Constitution, the source of
all law, whether state or federal, including procedure as well as theory, is presented and explored.
The student builds from that foundation as the various areas of law are presented. The language
of law is included to ensure the student called upon to explain the concepts has the proper vo-
cabulary. Using appropriate terms communicates understanding of the theory and ability to apply
the concepts whether for the supervising attorney or the client. Research is included to ensure the
paralegal not only gains the skills to find the law but also how to evaluate what is read and apply
the theory to the facts of the legal question or issue.

Another significant feature of this text is the variety of means to learn and apply the law,
including research, writing, and critical analysis in both individual and collaborative projects.
The skills helpful in developing competence in each of these functions also are presented and the
student is then given opportunities to apply and interrelate the skills and theories. The paralegal
student learns through collaboration with peers, instructor facilitation and guidance, personal
effort, and continuing personal evaluation of successful understanding and professional growth.
While the student is encouraged to use a wide variety of resources, including electronic research
tools, the traditional methods of research and skill building also are presented.

The text helps the student learn about research by using both traditional and electronic re-
search assignments. Doing traditional research is the optimal way to gain appreciation of the
depth, scope, and volume of materials and interpretations available throughout the developmen-
tal periods of our legal system before electronic means were available. Electronic research means
are extremely useful after developing a fundamental understanding of the basics. It is particularly
useful to conduct the traditional research to gain appreciation of the tools and resources used
when the law was in its infancy in this country as well as today.

The paralegal is often asked to complete projects involving legal analysis and critical-thinking
skills. The assignments in the textbook focus on developing those skills and challenging the
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student to look at analysis of case opinions, formulate legal positions, and frame issues. The
student needs practical guidance and practice in the fundamentals of each of these skills. The col-
laboration and debates on issues throughout the text provide an opportunity to think like a legal
scholar and apply the law creatively to facts to arrive at a legal position. The cases the student
reads, researches, and analyzes involve all of the substantive legal issues as well as the spectrum
of time. This allows the student to develop appreciation for the various interpretations and ap-
plications of legal principles over time.

Lastly, the student has an opportunity to review and evaluate his or her development through
the portfolio assignments suggested throughout the course. The assignments help the student in
skill building, analysis, and critical thinking, and, at the same time, the student builds a custom-
ized reference source to take into active practice. This practical application provides a custom-
made tool for the paralegal entering practice. The style reflects the individual student and the
most useful format for retaining and organizing materials in both the educational and profes-
sional setting. This is another example of the benefit of collaborative learning in the course work.
As the student is exposed to the approach of others, aspects of the law will become illuminated
and open for discussion and learning that might otherwise not come to the fore in a more tra-
ditional read, think, memorize, and repeat back environment. The vibrancy of law is part of the
pleasure and challenge that you have chosen. The tools gained, pedagogy applied, and analysis
developed will all be invaluable as you enter the world of the legal system. You should enter more
as a veteran thinker than a raw recruit, regardless of your learning and working style.
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A Guided Tour
.

Scuderi’s Introduction to Law & Paralegal Studies teaches the basic skills paralegals will need when working in the
field using a practical, uncomplicated approach. The material is directly applicable, providing an accurate sense of what
paralegals do. The text provides basic coverage of the topics most important for a beginning paralegal student.

The pedagogy of the book applies three goals:
Learning outcomes.

* Critical thinking

* Vocabulary builders

e Skill development

e Issues analysis
* Writing practices

Relevance of topics without sacrificing theory.

» Ethical challenges
e Current law practices
» Technology application

Practical application.
e Real-world exercises
e Portfolio creation

e Team exercises

Chapter Objectives introduce the concepts students
should understand after reading each chapter as well as
provide brief summaries describing the material to be
covered.

Chapter 1

What Is Law

CHAPTER OBJECTIVES
* Define /aw.

« Describe the structure and purpose of the U.S. Constitution.

« Outline the historical of the constitutional form of government.
« Explain government structure.

« Briefly outline the history of the American legal system.

« Discuss the roles of each branch of government.

« Identify courts within the state system including the jurisdiction of each.

Th explores the hi; m d context of the U.S. igytion, the

0, =

o
Locate a copy or
excerpts from the
Napoleonic Code
and Magna Carta.
Review each, paying
particular attention Structure
toformand theory. | FIGURE 1.1 The Form of the Law

Locate sections.

in each related to
punishment and the military and the conquering of other nations. This theory ultimately falters, but, nonethe-

rimes. Compare the | 1655, power is an important component of any government and law. However, power can be
provisions of each | defined in a variety of ways. In our system, it comes from individual rights and freedoms, pro-
in general terms, viding exercise of those rights does not trample on those of others. Struciure is the next impor-
Finally prepare a tant component of effective law and government. Those governed must know where and how
brief description of to find out about the rules or requirements, and must know the consequences of disturbing the
theprovisionsin | social order. Structure functions best when it is consistent with the needs of both society and
each. Use yourwiit- | the overnment entity.
(EnaiEbasi Once the structure and power are in place, the third element, system, emerges. The system
basis for a classroom ‘ e pone " s The
ey operation derives from identifiable aspects of the structure with power clearly identified and
\ | distributed consistent with the needs and wishes of the society served. The nature and definition
" ofthe power, structure, and system are what defines any law and society. Figure 1.1 shows how
the three purposes and functions operate in a circular, interrelated manner. Each leads to the
other and all law flows from this interaction. If one of the three elements is eliminated, not only
is there a b the chain, as it were, ¢ importags~xou no longer have a functional legal
@

Cyber Trip offers students a research exercise on using
the Internet to study important law-related documents
and resources.
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Eye on Ethics raises legitimate ethical questions and
situations attorneys and paralegals often face. Students
are asked to reference rules governing these issues and

make a decision.

Y

v ) Civ. Action No.
!\ o] Harriet D. Person )
¥ Address, )
Defendant )

PRACTICE
TIP

FIGURE 3.6  Sample Case Caption for State Lower (Trial) Court

Most state rules
require the complete
name and address
of the parties only
on the initial filings,

FEDERAL DISTRICT COURT
In The United States District Court
For the Southern District of New York

which include the John H. Doe )

summons and com- Address,

plaint, Subsequent Plaintiff )

filings require only Civ. Action N
the names of the v ) e Action -
plaintiff and defen- Harriet D. Person )

dant. When filing Address,

the complaint and Defendant )

summons, the clerk
of the court assigns
the case number.Itis
your responsibility to
ensure the number
appears on all subse-
quent filings. Check
your local jurisdic-
tional requirements
for the form of the
caption i the first
and all subsequent

FIGURE 3.7 Sample Case Caption for Federal District (Trial) Court

clerk refusing to accept the documents for filing. This could result in serious consequences for
the client, attorney, and paralegal. If the form is incorrect and refused by the office of the clerk,
and the time for filing ends prior to refiling, the client’s right to assert the claim has been waived.
This potential risk should make clear the i o jance with both the ive and
procedural rules requirements.

The rules of procedure in federal, state, and local courts specify the contents of the case
caption, which i3 the portion sctting for elevant infoy
tents for the statg,

Team Activity Exercises allow students to interact
together to solve a hypothetical situation or work together
to deliver an assignment.

@ Eye on Ethics

‘You have been asked by your supervising attorney
to prepare a brief paper for presentation to all
new paralegals regarding ethics and the paralegal
practice. Of course, the attorney understands that
you are relatively new to the practice, but she as-
sures you that your newness enhances your pre-
sentation because it provides a fresh approach.
The assignment is to comment on your under-
standing of ethical requirements for a paralegal in

would be helpful to avoid any ethical challenges.
You can use any of the materials you have
reviewed in the lesson as well as the additional
ethics materials from the Internet or other
resources. Be sure to review NALA Guideline 5
and Missouri v. Jenkins as you prepare.

When you complete your paper, retain a copy
in your PRM under the appropriate section for
ease of future reference.

practice, including your ideas for strategies that

The paralegal is often the first contact between the client or would-be client and the attor-

ney after the secretary securegthe initial appoi Tt hout the rel hip, the client
deals more »* ar: the attor 1 fir

is T ip is for;

Practice Tips are designed to give students hands-on
experience with different activities required for a
paralegal, including research, filing, and note-taking.

A

With your team members, form a st of the seven principles of good legal writing and explain each

\]

of law briefly. Provide an example of the principle as well as an example of writing that fails to meet the
‘naysis and applicaion of principle. Explain the difference. Exchange your paper with a partner, who should then provide a
existing law setting forth the brief critique of each.

basis for fili i

LEGAL WRITING RULES AND TIPS

Some basic concepts in legal writing may be new to you, at least those related to analysis and

‘\ j presentation of the documents. However, the general principles of good writing apply equally in
PRACTICE
TP

legal writing as they do for all other types of professional writing. General good writing prin-
ciples will help in all of your legal writing, whether office memoranda, case briefs, rescarch
summaries, client opinion letters, or motions with memoranda of law. Your writing should
clearly state the issue and your position in relation to that issue as well as a clear analysis sup-
ported by the law.

Nothing you will learn about writing replaces rules you previously may have learned so re-
fresh your of good writing skills and rules. You should add the principles we discuss
to ensure concise, persuasive, and professional presentations. It is one thing to think through an
idea or dilemma clearly, but it is quite something else to express your thoughts in writing. Bear
in mind that the reader has nothing else to rely upon other than what appears in black and white.
Unlike verbal communications that include body language, intonation, pauses, and such, written
communication has only two elements: words and paper. Thus, what you present must be well
crafted and explicit. Do not assume your reader knows the specific case facts contributing to
your position, |f your writing is not exph~ you cannot hope to haye the position understood as

ee Figure 5.1 for the gop G

The goal of the
o

presenting what you
know.

Do not set a goal
of changing your
adversary's mind.

Do set the goal
of presenting a clear,
well-reasoned, and

| organized analysis.




. .
S Research This! engages students to research cases in
'®) RESEARCH THIS! their jurisdiction that answer a hypothetical scenario,
Locate Am. Jur. 2d and Cor. Jur. 2d. Find the  of any one topic in each volume. Provide 3 reinforcing the critical skills of independent research.
sections regarding “bystander liability,” “med-  summary and explanation of which source
ical malpractice,” “breach of contract,” or  you found more adaptable to your personal
“counteroffer.” Review the same sections in  style and why. Comment on the strengths
each encyclopedia. Compare the treatment  of each. -«
SECONDARY SOURCES OF LAW
American Secondary research sources include legal encyclopedias, textbooks, restatements of law, publica-
Jurisprudence (Am. tions from ional legal izations such as state bar iati ional journals,
Jur. and Am, Jur.2d)  and periodicals, to name a few sources. Secondary sources are never considered controlling law,
i but, they are often helpful in a research project.
organized by topics and Legal encyclopedias such as American Jurisprudence (Am. Jur., Am. Jur. 2d) and Corpus
. i (Cor. Jur. 2d) asg invaluable sources of background information and scholarly
and scholarly discussion
Chapter Summary provides a quick review of the key
concepts presented in the chapter. o Summary This chapter introduced you to legal aspects of coniracts. You are familiar with some contract
> terms and provisions in your everyday life. You have now explored the legal requirements for
valid contracts and enforceability at law. Contract formation, types of contracts, and issues of
concern when a dispute arises were discussed. You have guidelines for evaluating sufficiency of
the promises involved and consideration exchanged. We have looked at circumstances that im-
pair contracts, both at the formation and the performance stages. The lesson included discussion
of contracts that must be in writing, including theory and conditions imposed for such contracts.
Ethical challenges for the paralegal arise in contract issues as with any other practice specialty,
and you had the opportunity to think through one such challenge.
Key Terms Absolute sale Good faith dealing
Acceptance Goods
Adequacy of consideration Gratuitous promise
Agreement Identifying the goods
Avoid Illusory promise
Avoid the contract Implied acceptance
Benefit Implied contract
Bilateral contract Informal contract
Bulk s Insufficy .onsideration
3 The specific naturc of ownership can take a number of forms. The simplest form of real estate 1
:e;amﬁ:f_gsm"'"‘e ownership is fee simple absolute. With this ownership form, the owner of record alone holds the Key Terms used thrOUghOUt the Chapters are defined
" absolute right to use, to possess, and to dispose or divide. Owner’s rights in their entirety are su- . . . .
i e owner bl tothose any other ndividual may assert o request No additional permissions or approvals in the margin and provided as a list at the end of
‘enjoyment of the entire are required when a fee simple owner decides to sell or lease the real property. . e .
property. Under some circumstances, conditions of ownership in real property are contained in the each chapter, A common set of definitions is used
fee simple deed. When conditions are imposed, ownership becomes fee simple defeasible. If certain condi- i . i
tions oceur, the original ownership rights may be transferred or extinguished. Under this form, _
gne :;:m nlandinwhich  the original owner retains some interst despitc the conveyance to the new owner of record. If the con51stent1y across the McGraw-Hill paralegal titles.
the owner has all the conditions of transfer fail to occur, then the absolute right to ownership reverts, or transfers
benefits of a fee simple back, to the original owner.
estate, except that property <

s taken away if a certain N
eventor condition occurs,  Example:

revert (reversion) Olive is the owner of record of the Sparkly Spritzer Farm. Business has been bad of late, so,

Right to receive back to get some relief from the obligation to maintain the premises, Olive conveys (transfers)
property in the eventof the  the property use rights to her nephew, Sassy. The conveyance requires that Sassy operate the
happening of a certain business continuously and donate all proceeds from visitor contributions to the Oscar and
conditon. Moe Home for Aged Sailors. Sassy revitalizes the premises and business is booming once
grantee again. Sassy decides to donate only one-half of the annual proceeds from visitors’ contribu-
eparsanrecing e tions- Question: What type of ownership does Sassy have in the property? Answer: Fee sim-

property. ple defeasible. Failure to honor the conditions of the transfer causes the ownership rights to
revert to the original owner, in this case, Olive, or her heirs.

concurrent

ownership Real property may have more than one grantee, or person(s) to whom an interest of record

More than ;'g‘:"s":,'"““a' is transferred on the deed. When this occurs, the ownership is coneurrent, meaning that more

comership. than one individual shares the rights of ownership at the same time. When concurrent owner-
) ship occurs, it can take the form of cither joint tenancy, tenancy in common, tenancy by the

community

entirety, or community property. The deed expressly sets forth the nature of the co-owner-
ship and serves notice to all of the status of the ownership, use, and right to the property. As
such, reparing legal do including”\ deed related to real estaigs<ansactions,




Discussion Questions ask students to apply critical
thinking skills to the concepts learned in each chapter,
focusing on more specific legal topics and promoting

Y

. Locate the Federal Rules of Civil Procedure and the state rules for your home state. Look
carefully at the sections related to
4. Service of process.
b. Venue.
c. Jurisdiction.
d. Time for filing a responsive pleading after receipt of the complaint.

Discussion
Questions

dialogue among students.

7. Select one of the cases from the text including Discussion Questions and prepare a case brief
in proper format. Retain your brief in your PRM for easy future reference and use.

g Portfolio Assignment

Research your home state statutes related to damages in civil tort actions. Also look for exceptions

e. Certificate of service.
Compare each and comment on the similarities and any differences. Be sure to look
at the forms as well as the substance. In the jurisdictional response, be sure to check the

Portfolio Assignments are designed to use the skills
mastered in the chapter and convert them into a
practical legal document that can be used as samples
of work during interviews. _|

to the rule, as it were, and circumstances in which exceptions may be entertained by the courts.
Now review the exceptions provisions in the Federal Tort Claims Act, 28 U.S.C. § 2680. After review-
ing the exceptions, compare the exceptions to any cap on damages statutes you have located to
determine both similarities and differences. Comment on the provisions of both. If you agree with
the statutes, provide comment on why. If you do not agree with those provisions, comment on why
not as well as the alternative that you believe would be more equitable. Retain your completed
document and any materials you find that may be helpful for future use in your PRM.

Crossword puzzles at the end of each chapter utilize
the key terms and definitions to help students become

more familiar using their legal vocabulary. _ o

A

%E' Vocabulary Builders




Supplements
S

Instructor’s Resource CD-ROM  An Instructor’s Resource
CD-ROM (IRCD) will be available for instructors. This CD
provides a number of instructional tools, including PowerPoint
presentations for each chapter in the text, an instructor’s manual,
and an electronic test bank. The instructor’s manual assists with
the creation and implementation of the course by supplying
lecture notes, answers to all exercises, page references, additional
discussion questions and class activities, a key to using the
PowerPoint presentations, detailed lesson plans, instructor
support features, and grading rubrics for assignments. A unique
feature, an instructor matrix, also is included that links learning
objectives with activities, grading rubrics, and classroom
equipment needs. The activities consist of individual and group
exercises, research projects, and scenarios with forms to fill out.
The electronic test bank will offer a variety of multiple choice,
fill-in-the-blank, true/false, and essay questions, with varying

levels of difficulty and page references.

Student Edition
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Online Learning Center The Online Learning Center (OLC) is
a Web site that follows the text chapter-by-chapter. OLC content
is ancillary and supplementary and is germane to the textbook—
as students read the book, they can go online to review material
or link to relevant Web sites. Students and instructors can access
the Web sites for each of the McGraw-Hill paralegal texts from
the main page of the Paralegal Super Site. Each OLC has a
similar organization. An Information Center features an overview
of the text, background on the author, and the Preface and Table
of Contents from the book. Instructors can access the instructor’s
manual and PowerPoint presentations from the IRCD. Students
see the Key Terms list from the text as flashcards, as well as
additional quizzes and exercises.

The OLC can be delivered multiple ways—professors and
students can access the site directly through the textbook Web
site, through PageOut, or within a course management system
(i.e., WebCT, Blackboard, TopClass, or eCollege).
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PageOut: McGraw-Hill’s Course Management System
PageOut is McGraw-Hill’s unique point-and-click course Web
site tool, enabling you to create a full-featured, professional-quality
course Web site without knowing HTML coding. With PageOut,
you can post your syllabus online, assign McGraw-Hill Online
Learning Center or eBook content, add links to important offsite
resources, and maintain student results in the online grade book.
You can send class announcements, copy your course site to share
with colleagues, and upload original files. PageOut is free for
every McGraw-Hill/Irwin user and, if you’re short on time, we
even have a team ready to help you create your site! To learn
more, please visit http://www.pageout.net.

Create a custom course website with PageOut,
free to instructors using a McGraw-Hill texthook.

To learn more, contact your McGraw-Hill publisher's
representative or visit www.mhhe.com/solutions.
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