appendix IV

>> Selected Sections of
Article 2 of Uniform
Commercial Code

§2-104. Definitions: “Merchant”;
“Between Merchants”; “Financing
Agency.”

(1) “Merchant” means a person who deals in goods
of the kind or otherwise by his occupation holds him-
self out as having knowledge or skill peculiar to the
practices or goods involved in the transaction or to
whom such knowledge or skill may be attributed by
his employment of an agent or broker or other inter-
mediary who by his occupation holds himself out as
having such knowledge or skill.

(3) “Between Merchants” means in any transaction
with respect to which both parties are chargeable with
the knowledge or skill of merchants.

§2-201. Formal
Statute of Frauds.

(1) Except as otherwise provided in this section a
contract for the sale of goods for the price of $500 or
more is not enforceable by way of action or defense
unless there is some writing sufficient to indicate that
a contract for sale has been made between the parties
and signed by the party against whom enforcement is
sought or by his authorized agent or broker. A writing
is not insufficient because it omits or incorrectly states
a term agreed upon but the contract is not enforceable
under this paragraph beyond the quantity of goods
shown in such writing.

Requirements;

(2) Between merchants if within a reasonable time a
writing in confirmation of the contract and sufficient
against the sender is received and the party receiv-
ing it has reason to know its contents, it satisfies the
requirements of subsection (1) against such party unless
written notice of objection to its contents is given
within 10 days after it is received.

(3) A contract which does not satisfy the require-
ments of subsection (1) but which is valid in other
respects is enforceable

e (a) if the goods are to be specially manufac-
tured for the buyer and are not suitable for sale

to others in the ordinary course of the seller’s
business and the seller, before notice of repudia-
tion is received and under circumstances which
reasonably indicate that the goods are for the
buyer, has made either a substantial beginning
of their manufacture or commitments for their
procurement; or

e (b) if the party against whom enforcement is
sought admits in his pleading, testimony or other-
wise in court that a contract for sale was made,
but the contract is not enforceable under this pro-
vision beyond the quantity of goods admitted; or

® (c) with respect to goods for which payment has
been made and accepted or which have been
received and accepted (Sec. 2-606).

§2-205. Firm Offers. An offer by a mer-
chant to buy or sell goods in a signed writing which by
its terms gives assurance that it will be held open is not
revocable, for lack of consideration, during the time
stated or if no time is stated for a reasonable time, but
in no event may such period of irrevocability exceed
three months; but any such term of assurance on a
form supplied by the offeree must be separately signed
by the offeror.

§2-206. Offer and Acceptance in
Formation of Contract.

(1) Unless otherwise unambiguously indicated by the
language or circumstances

e (a) an offer to make a contract shall be construed
as inviting acceptance in any manner and by any
medium reasonable in the circumstances;

¢ (b) an order or other offer to buy goods for prompt
or current shipment shall be construed as inviting
acceptance either by a prompt promise to ship or
by the prompt or current shipment of conform-
ing or non-conforming goods, but such a ship-
ment of non-conforming goods does not constitute
an acceptance if the seller seasonably notifies
the buyer that the shipment is offered only as an
accommodation to the buyer.

(2) Where the beginning of a requested performance
is a reasonable mode of acceptance an offeror who is
not notified of acceptance within a reasonable time
may treat the offer as having lapsed before acceptance.
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§2-207. Additional Terms in Accep-
tance or Conﬁrmation.

(1) A definite and seasonable expression of acceptance
or a written confirmation which is sent within a reason-
able time operates as an acceptance even though it states
terms additional to or different from those offered or
agreed upon, unless acceptance is expressly made condi-
tional on assent to the additional or different terms.

(2) The additional terms are to be construed as pro-
posals for addition to the contract. Between merchants
such terms become part of the contract unless:

e (a) the offer expressly limits acceptance to the
terms of the offer;

¢ (b) they materially alter it; or

¢ (c) notification of objection to them has already
been given or is given within a reasonable time
after notice of them is received.

(3) Conduct by both parties which recognizes the exis-
tence of a contract is sufficient to establish a contract
for sale although the writings of the parties do not oth-
erwise establish a contract. In such case the terms of
the particular contract consist of those terms on which
the writings of the parties agree, together with any sup-
plementary terms incorporated under any other provi-
sions of this Act.

§2-209. Modification, Rescission
and Waiver.

(1) An agreement modifying a contract within this
Article needs no consideration to be binding.

(2) A signed agreement which excludes modification
or rescission except by a signed writing cannot be other-
wise modified or rescinded, but except as between
merchants such a requirement on a form supplied by
the merchant must be separately signed by the other
party.

(3) The requirements of the statute of frauds section
of this Article (Section 2-201) must be satisfied if the
contract as modified is within its provisions.

(4) Although an attempt at modification or rescission
does not satisfy the requirements of subsection (2) or
(3) it can operate as a waiver.

(5) A party who has made a waiver affecting an exec-
utory portion of the contract may retract the waiver
by reasonable notification received by the other party
that strict performance will be required of any term
waived, unless the retraction would be unjust in view
of a material change of position in reliance on the
waiver.

§2-210. Delegation of Performance;
Assignment of Rights.

(1) A party may perform his duty through a delegate
unless otherwise agreed or unless the other party has
a substantial interest in having his original promisor
perform or control the acts required by the contract.
No delegation of performance relieves the party del-
egating of any duty to perform or any liability for
breach.

(2) Unless otherwise agreed all rights of either seller
or buyer can be assigned except where the assign-
ment would materially change the duty of the other
party, or increase materially the burden or risk
imposed on him by his contract, or impair materi-
ally his chance of obtaining return performance. A
right to damages for breach of the whole contract or
a right arising out of the assignor’s due performance
of his entire obligation can be assigned despite agree-
ment otherwise.

(3) Unless the circumstances indicate the contrary a
prohibition of assignment of “the contract” is to be
construed as barring only the delegation to the assignee
of the assignor’s performance.

(4) An assignment of “the contract” or of “all my
rights under the contract” or an assignment in similar
general terms is an assignment of rights and unless the
language or the circumstances (as in an assignment for
security) indicate the contrary, it is a delegation of per-
formance of the duties of the assignor and its accep-
tance by the assignee constitutes a promise by him to
perform those duties.

This promise is enforceable by either the assignor
or the other party to the original contract.
(5) The other party may treat any assignment which
delegates performance as creating reasonable grounds
for insecurity and may without prejudice to his rights
against the assignor demand assurances from the
assignee (Section 2-609).

§2-301. General Obligations of

Parties. The obligation of the seller is to transfer
and deliver and that of the buyer is to accept and pay
in accordance with the contract.

§2-302. Unconscionable contract
or Clause.

(1) If the court as a matter of law finds the contract
or any clause of the contract to have been unconscio-
nable at the time it was made the court may refuse to
enforce the contract, or it may enforce the remainder



of the contract without the unconscionable clause, or
it may so limit the application of any unconscionable
clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the
contract or any clause thereof may be unconscionable
the parties shall be afforded a reasonable opportunity
to present evidence as to its commercial setting, purpose
and effect to aid the court in making the determination.

§2-305. Open Price Term.

(1) The parties if they so intend can conclude a con-
tract for sale even though the price is not settled. In
such a case the price is a reasonable price at the time
for delivery if

¢ (a) nothing is said as to price; or

o (b) the price is left to be agreed by the parties and
they fail to agree; or

¢ (c) the price is to be fixed in terms of some agreed
market or other standard as set or recorded by

a third person or agency and it is not so set or
recorded.

(2) A price to be fixed by the seller or by the buyer
means a price for him to fix in good faith.

(3) When a price left to be fixed otherwise than by
agreement of the parties fails to be fixed through fault
of one party the other may at his option treat the
contract as cancelled or himself fix a reasonable price.
(4) Where, however, the parties intend not to be
bound unless the price be fixed or agreed and it is not
fixed or agreed there is no contract. In such a case the
buyer must return any goods already received or if
unable so to do must pay their reasonable value at the
time of delivery and the seller must return any portion
of the price paid on account.

§2-306. Output, Requirements and
Exclusive Dealings.

(1) A term which measures the quantity by the out-
put of the seller or the requirements of the buyer means
such actual output or requirements as may occur in
good faith, except that no quantity unreasonably dis-
proportionate to any stated estimate or in the absence
of a stated estimate to any normal or otherwise compa-
rable prior output or requirements may be tendered or
demanded.

(2) A lawful agreement by either the seller or the
buyer for exclusive dealing in the kind of goods con-
cerned imposes unless otherwise agreed an obligation
by the seller to use best efforts to supply the goods and
by the buyer to use best efforts to promote their sale.
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§2-307. Delivery in Single Lot or
Several Lots. Unless otherwise agreed all
goods called for by a contract for sale must be tendered
in a single delivery and payment is due only on such
tender but where the circumstances give either party
the right to make or demand delivery in lots the price
if it can be apportioned may be demanded for each lot.

32-308. Absence of Specified Place
or Deliver 1. Unless otherwise agreed

¢ (a) the place for delivery of goods is the seller’s
place of business or if he has none his residence; but

¢ (b) in a contract for sale of identified goods which
to the knowledge of the parties at the time of con-
tracting are in some other place, that place is the
place for their delivery; and

® (c) documents of title may be delivered through
customary banking channels.

§2-310. Open Time for Payment
or Running of Credit; Authority to

Ship Under Reservation. Unless other-
wise agreed

¢ (a) payment is due at the time and place at which
the buyer is to receive the goods even though the
place of shipment is the place of delivery; and

o (b) if the seller is authorized to send the goods he
may ship them under reservation, and may tender
the documents of title, but the buyer may inspect
the goods after their arrival before payment is
due unless such inspection is inconsistent with the
terms of the contract (Section 2-513); and

e (c) if delivery is authorized and made by way of
documents of title otherwise than by subsection (b)
then payment is due at the time and place at which
the buyer is to receive the documents regardless of
where the goods are to be received; and

e (d) where the seller is required or authorized to
ship the goods on credit the credit period runs
from the time of shipment but post-dating the
invoice or delaying its dispatch will correspond-
ingly delay the starting of the credit period.

§2-503. Manner of Seller’s Tender
of Delivery.
(1) Tender of delivery requires that the seller put and

hold conforming goods at the buyer’s disposition and
give the buyer any notification reasonably necessary to
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enable him to take delivery. The manner, time and place
for tender are determined by the agreement and this
Article, and in particular

e (a) tender must be at a reasonable hour, and if it
is of goods they must be kept available for the
period reasonably necessary to enable the buyer
to take possession; but

¢ (b) unless otherwise agreed the buyer must furnish
facilities reasonably suited to the receipt of the
goods.

(2) Where the case is within the next section respect-
ing shipment tender requires that the seller comply
with its provisions.

(3) Where the seller is required to deliver at a par-
ticular destination tender requires that he comply with
subsection (1) and also in any appropriate case tender
documents as described in subsections (4) and (5) of
this section.

(4) Where goods are in the possession of a bailee and
are to be delivered without being moved

e (a) tender requires that the seller either tender a
negotiable document of title covering such goods
or procure acknowledgment by the bailee of the
buyer’s right to possession of the goods; but

¢ (b) tender to the buyer of a non-negotiable docu-
ment of title or of a written direction to the bailee
to deliver is sufficient tender unless the buyer season-
ably objects, and receipt by the bailee of notification
of the buyer’s rights fixes those rights as against
the bailee and all third persons; but risk of loss
of the goods and of any failure by the bailee to
honor the non-negotiable document of title or to obey
the direction remains on the seller until the buyer
has had a reasonable time to present the document
or direction, and a refusal by the bailee to honor the
document or to obey the direction defeats the tender.

(5) Where the contract requires the seller to deliver
documents

e (a) he must tender all such documents in cor-
rect form, except as provided in this Article with
respect to bills of lading in a set (subsection (2) of
Section 2-323); and

e (b) tender through customary banking channels is
sufficient and dishonor of a draft accompanying the
documents constitutes non-acceptance or rejection.

§2-504. Shipment by Seller. Where

the seller is required or authorized to send the goods
to the buyer and the contract does not require him to
deliver them at a particular destination, then unless
otherwise agreed he must

¢ (a) put the goods in the possession of such a car-
rier and make such a contract for their transpor-
tation as may be reasonable having regard to the
nature of the goods and other circumstances of
the case; and

¢ (b) obtain and promptly deliver or tender in due
form any document necessary to enable the buyer
to obtain possession of the goods or otherwise
required by the agreement or by usage of trade;
and
¢ (c) promptly notify the buyer of the shipment.
Failure to notify the buyer under paragraph (c) or to
make a proper contract under paragraph (a) is a ground
for rejection only if material delay or loss ensues.

§2-507. Effect of Seller’s Tender;
Delivery on Condition.

(1) Tender of delivery is a condition to the buyer’s duty
to accept the goods and, unless otherwise agreed, to his
duty to pay for them. Tender entitles the seller to accep-
tance of the goods and to payment according to the
contract.

(2) Where payment is due and demanded on the
delivery to the buyer of goods or documents of title,
his right as against the seller to retain or dispose of
them is conditional upon his making the payment due.

§2-509. Risk of Loss in the Absence
of Breach.

(1) Where the contract requires or authorizes the
seller to ship the goods by carrier

e (a) if it does not require him to deliver them at
a particular destination, the risk of loss passes to
the buyer when the goods are duly delivered to the
carrier even though the shipment is under reserva-
tion (Section 2-505); but

e (b) if it does require him to deliver them at a par-
ticular destination and the goods are there duly
tendered while in the possession of the carrier, the
risk of loss passes to the buyer when the goods are
there duly so tendered as to enable the buyer to
take delivery.

(2) Where the goods are held by a bailee to be deliv-
ered without being moved, the risk of loss passes to
the buyer

¢ (a) on his receipt of a negotiable document of title
covering the goods; or

¢ (b) on acknowledgment by the bailee of the buyer’s
right to possession of the goods; or



e (c) after his receipt of a non-negotiable document
of title or other written direction to deliver, as
provided in subsection (4)(b) of Section 2-503.

(3) In any case not within subsection (1) or (2), the
risk of loss passes to the buyer on his receipt of the
goods if the seller is a merchant; otherwise the risk
passes to the buyer on tender of delivery.

(4) The provisions of this section are subject to con-
trary agreement of the parties and to the provisions of
this Article on sale on approval (Section 2-327) and on
effect of breach on risk of loss (Section 2-510).

§2-510. Effect of Breach on Risk of
Loss.

(1) Where a tender or delivery of goods so fails to
conform to the contract as to give a right of rejection
the risk of their loss remains on the seller until cure or
acceptance.

(2) Where the buyer rightfully revokes acceptance
he may to the extent of any deficiency in his effec-
tive insurance coverage treat the risk of loss as having
rested on the seller from the beginning.

(3) Where the buyer as to conforming goods already
identified to the contract for sale repudiates or is oth-
erwise in breach before risk of their loss has passed to
him, the seller may to the extent of any deficiency in his
effective insurance coverage treat the risk of loss as rest-
ing on the buyer for a commercially reasonable time.

§2-511. Tender of Payment by
Buyer; Payment by Check.

(1) Unless otherwise agreed tender of payment is a
condition to the seller’s duty to tender and complete
any delivery.

(2) Tender of payment is sufficient when made by any
means or in any manner current in the ordinary course
of business unless the seller demands payment in legal
tender and gives any extension of time reasonably nec-
essary to procure it.

(3) Subject to the provisions of this Act on the effect
of an instrument on an obligation (Section 3-802), pay-
ment by check is conditional and is defeated as between
the parties by dishonor of the check on due presentment.

§2-615. Excuse by Failure of Pre-

supposed Conditions. Except so far
as a seller may have assumed a greater obligation
and subject to the preceding section on substituted
performance:

Appendix IV 765

¢ (a) Delay in delivery or non-delivery in whole or
in part by a seller who complies with paragraphs
(b) and (c) is not a breach of his duty under a con-
tract for sale if performance as agreed has been
made impracticable by the occurrence of a con-
tingency the non-occurrence of which was a basic
assumption on which the contract was made or
by compliance in good faith with any applicable
foreign or domestic governmental regulation or
order whether or not it later proves to be invalid.

e (b) Where the causes mentioned in paragraph
(a) affect only a part of the seller’s capacity to
perform, he must allocate production and deliv-
eries among his customers but may at his option
include regular customers not then under contract
as well as his own requirements for further manu-
facture. He may so allocate in any manner which
is fair and reasonable.

e (c) The seller must notify the buyer seasonably
that there will be delay or non-delivery and, when
allocation is required under paragraph (b), of
the estimated quota thus made available for the
buyer.

§2-703. Seller’s Remedies in General.

Where the buyer wrongfully rejects or revokes accep-
tance of goods or fails to make a payment due on or
before delivery or repudiates with respect to a part
or the whole, then with respect to any goods directly
affected and; if the breach is of the whole contract
(Section 2-612), then also with respect to the whole
undelivered balance, the aggrieved seller may

¢ (a) withhold delivery of such goods;

e (b) stop delivery by any bailee as hereafter pro-
vided (Section 2-705);

e (c) proceed under the next section respecting
goods still unidentified to the contract;

e (d) resell and recover damages as hereafter pro-
vided (Section 2-706);

e (e) recover damages for non-acceptance (Sec-
tion 2-708) or in a proper case the price (Section
2-709);

o (f) cancel.

§2-711. Buyer’s Remedies in Gen-
eral; Buyer’s Security Interest in
Rejected Goods.

(1) Where the seller fails to make delivery or repu-
diates or the buyer rightfully rejects or justifiably
revokes acceptance then with respect to any goods
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involved, and with respect to the whole if the breach
goes to the whole contract (Section 2-612), the buyer
may cancel and whether or not he has done so may
in addition to recovering so much of the price as has
been paid

e (a) “cover” and have damages under the next sec-
tion as to all the goods affected whether or not
they have been identified to the contract; or

¢ (b) recover damages for non-delivery as provided
in this Article (Section 2-713).

(2) Where the seller fails to deliver or repudiates the
buyer may also

e (a) if the goods have been identified recover them
as provided in this Article (Section 2-502); or

¢ (b) in a proper case obtain specific performance or
replevy the goods as provided in this Article (Sec-
tion 2-716).

(3) On rightful rejection or justifiable revocation of
acceptance a buyer has a security interest in goods in
his possession or control for any payments made on
their price and any expenses reasonably incurred in
their inspection, receipt, transportation, care and cus-
tody and may hold such goods and resell them in like
manner as an aggrieved seller (Section 2-706).

§2-725. Statute of Limitations in
Contracts for Sale.

(1) An action for breach of any contract for sale
must be commenced within four years after the cause
of action has accrued. By the original agreement the
parties may reduce the period of limitation to not less
than one year but may not extend it.

(2) A cause of action accrues when the breach occurs,
regardless of the aggrieved party’s lack of knowledge
of the breach. A breach of warranty occurs when ten-
der of delivery is made, except that where a warranty
explicitly extends to future performance of the goods
and discovery of the breach must await the time of
such performance the cause of action accrues when the
breach is or should have been discovered.

(3) Where an action commenced within the time lim-
ited by subsection (1) is so terminated as to leave avail-
able a remedy by another action for the same breach
such other action may be commenced after the expira-
tion of the time limited and within six months after the
termination of the first action unless the termination
resulted from voluntary discontinuance or from dis-
missal for failure or neglect to prosecute.

(4) This section does not alter the law on tolling of the
statute of limitations nor does it apply to causes of action
which have accrued before this Act becomes effective.





