Text Organization

Part 1 gives the foundations for employment Employment Law for Business, 5e has been significantly
law, covering introductory topics and cases revised and updated to reflect the latest developments in a
sl E it nior Covamr, hbmiisl wide spectrum of case law and regulatory legislation, giv-
section now includes more material to give . tudent d instructors th t th h vet .
students a more thorough grounding. ing students and instructors the most thorough yet accessi-
ble coverage available. Part 1 of this edition has also been

Chapter 1 includ; f . . .
(I reorganized so that the presentation of topics follows a

topics essential to understanding the

employer—employee relationship, such as more intuitive ordering. In addition, essential pedagogical
testing, assessments, and discussion of tools have been strengthened to better facilitate learning,
basic terms and situations. The material in including changes to the chapter-opening scenarios,

this chapter has been reorganized so that it expansions in the end-of-chapter questions, and updates to
now has a more intuitive flow. the key terms with definitions. Take a look at the new
Chapter 2 now covers Title VII of the Civil organization and key features that will help anchor your
Rights Act in order to illustrate the founda- understanding of employment law.

tional nature this groundbreaking legisla-
tion has for employment law.

Chapter 3 now encompasses the legal struc- Preface to the First Edition vi

ture that defines the employment relation- . . .
ship and the evolution of that relationship, Preface to the Fifth Edition xi

including how the law governs recruitment, Text Organization  xiv
selection, hiring, testing, appraisals, and
other connected issues. This chapter has Key Features for the Fifth Edition xvi

been expanded to reflect recent changes. . . .
P . T Chaniges. Guide to Reading Cases xxvii
Part 2 covers various types of discrimination

in employment, with each chapter revised to

reflect recent changes. PART ONE

Chapter 4 includes the recent case uphold- The Regulation of the Employment Relationship 1
ing affirmative action, Grutter v. Bollinger, 1. The Regulation of Employment 2

recent revisions to affirmative action regu- . .
2. Title VII of the Civil Rights Act of 1964 69

lations, and misuse of affirmative action.
3. Legal Construction of the Employment
Environment 106

Chapter 5 has been expanded with a histori-
cal overview of racism in the United States,
giving students a deeper understanding of
how prevalent racial discrimination still is.
Chapter 6 features updates to gender discrim-
ination issues and case outcomes, including
coverage of pregnancy discrimination, gender 4. Affirmative Action 179

stereotypes, employer grooming codes, and \ 5 Race Discrimination 221

PART TWO
The Regulation of Discrimination in Employment 177

how the FMLA affects the employment
relationship.

Chapter 7 clearly explains the difference—— 3. 7. Sexual Harassment 307
between quid pro quo and hostile environ-

ment sexual harassment as well as how to
avoid employer liability in this important area.
Xiv

6. Gender Discrimination 259



Chapter 8 discusses developments in affinity
orientation discrimination issues and offers
management tips on how to handle this fast-
evolving topic.

8. Affinity Orientation Discrimination 367 Chapter 9 gives students up-to-date consider-

ations on the many aspects of religious dis-
9. Religious Discrimination 406 - crimination, including explanations of the
legal definition of religion, points on the
employer’s duty to reasonably accommodate
employees, and information on the correct
usage of religion as a BFOQ.

10. National Origin Discrimination 453
11. Age Discrimination 486

12. Disability Discrimination 524

A new section in Chapter 10 covers harass-
ment based on national origin, including
case coverage and updates on post—

September 11, 2001, developments.
Chapter 11 incorporates brand-new coverage
of age discrimination, including the land-
mark 2005 case, Smith v. City of Jackson.
Chapter 12 explores the complex world of
disability discrimination, featuring discus-

PART THREE
The Regulation of the Employment Environment 587

13. The Employee’s Right to Privacy and Management

sion on intellectual disabilities and five
new cases.

of Personal Information 588

14. Labor Law 644

15. Occupational Safety and Health 688

16. Employee Retirement Income Security Act 719

17. Fair Labor Standards Act 746 Part 3 lays out additional regulatory
processes and dilemmas in employment.

GLOSSARY 775 Chapter 13 covers right to privacy issues,
with updates on post—September 11, 2001

CASE INDEX 781 regulations'
Chapter 14 includes material on the Fair

GENERAL INDEX 785 Labor Standards Act (FLSA) guidelines and
the major overhaul of overtime regulations.
Chapter 15 includes material on new OSHA
standards, penalties for violations, and new
statistics in occupational health and safety.
Chapter 16 discusses new ERISA regula-

tions and their implications, including cover-
age of HIPAA and related materials.

Chapter 17 discusses labor law history and
considerations.
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Key Features

Fifth Edition

for the

Chapter Outlines

Chapter Outline

Opening Scenarios 3

Introduction to the Regulatory Environment 3

Each chapter begins with an outline of
topics covered, giving students a bird’s-
eye view of the material and making it
easy to jump directly to particular sub-
jects within a chapter. Use the outline to
refresh your memory of key chapter sub-
jects, as a quick reference point, and as an
overview demonstrating how chapter
topics are linked together.

Opening Scenarios

Is Regulation Necessary? 4

Who Is Subject to Regulation? 4
Origins in Agency Law 5
Why Is It Important to Determine Whether a
Worker Is an Employee? 6

Who Constitutes an Employer? 10
The Civil Rights Act of 1866 10
Title VII of the Civil Rights Act of 1964 10
Title VI of the Civil Rights Act of 1964 11
Age Discrimination in Employment
Actof 1967 11
The Americans with Disabilities Act 12
The Fair Labor Standards Act 12
b ~on™t of 1972,

Whistle-Blowing 31

Breach of Implied Covenant of Good Faith and
Fair Dealing 36

Breach of Implied Contract 39

Exception Based on Promissory Estoppel 42

Introduction to Wrongful Discharge 43
Constructive Discharge 44
Retaliatory Discharge 47
Constitutional Protections 50
Military Leave 50
Wrongful Discharge Based on Other Tort
Liability 52
Management Tips 53

The “Freedom” to Contract in the Regulatory
Employment Environment 53
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Based on real cases and situations, chapter-opening scenarios introduce topics and material
that illustrate the need for chapter concepts. Scenarios are then revisited throughout the
chapter text as material pertinent to the opening scenario is discussed. When you encounter
the scenario icon in the chapter body, return to the corresponding opening scenario to see if
you can now articulate the correct way to solve the problem.

Opening Scenarios

SCENARIO 1
Emma Bina is working as a research scien-
1)) tist at a laboratory when she is approached
with an employment offer from a compet-
ing laboratory. The competing lab director
offers Emma nearly double her present salary and
superior research equipment and opportunities.
The lab director tells Emma that she can remain
employed with the new company as long as she
does satisfactory work. Emma accepts the offer,
sells her house, takes her dog and cats and moves
to the new state, buys a new house, and settles
in. Emmars first two evaluations are superior. Then,

&

Scenario

XVi

SCENARIO 2

Mark Richter is about to retire as a candy sales-
person when he closes on a deal the candy
company has been trying to land for a long
time. Just before Mark is to collect his substan-
tial commission, he is terminated. Does Mark have a
basis on which to sue for unlawful termination?

Scenario

SCENARIO 3

Jenna Zitron informs her employer that she

has been summoned to serve jury duty for a

week. Though rescheduling her duties is not a

problem, Jenna is told by her employer that, if
s ju ¢ ey

Scenario

)

Scenario

ex-employee must show that the employer’s actions were motivated by bad faith, malice,
or retaliation. At least 44 states allow this exception. Violations of public policy usually
arise from the employee being terminated for acts such as refusing to violate a criminal
statute on behalf of the employer or at the employer’s request, exercising a statutory right,
fulfilling a statutory duty, or disclosing violations of statutes by an employer.

For instance, a state may have a law that says that qualified citizens must serve jury
duty unless they come within one of the statutory exceptions. The employer does not want
the employee to miss work by serving jury duty. The employee serves jury duty and is ter-
minated by the employer. The employee sues the employer for unjust dismissal. The em-
ployer counters with the at-will doctrine, which states that the employer can terminate the
employee for any reason the employer wishes to use. The Jury System Improvements Act
prohibits employers from discriminating based on jury service in federal courts. States
vary in terms of their protection for state and local jury service. Even in states where the
protection is less clear, many courts have then held that the employer’s termination of the
employee under these circumstances constitutes a violation of public policy. That is, by




Management Tips

Management Tips

-

These boxes, included near the conclu-
sion of each chapter, encapsulate how
key concepts relate to managerial con-
cerns. The authors offer concise tips on
how to put chapter material into practice
in the real world.

Key Terms

>
* Always evaluate the status of your work-
ers; don't assume employee or independent-
contractor status for any worker.
Employment status is relevant to employer
payroll and other financial issues; therefore,
misclassification may be costly to the employer.
While an employer is not liable to indepen-
dent contractors for discrimination based on
Title VII, the independent contractor may have
other causes of action. Therefore, hiring an in-
dependent contractor is not a safe harbor

other factors, the worker has complete con-
trol over the manner in which the work will
be done, uses her or his own supplies, is paid
by the project rather than by the hour, and
sets her or his own hours to complete the
project.

Monitor staffing firms with which you contract
for temporary or other contingent workers to
ensure that the workers are being properly
paid and that the firm provides workers’ com-
pensation coverage.'

Key terms are indicated in boldface and defined in the margin the first time the term is used. The
terms are also listed in the glossary at the end of the book for quick reference.

Figures and Exhibits

Numerous exhibits and figures are included throughout the text to reinforce concepts visually and to
provide students with essential background information.

Summary

Chapter Summaries

L.
>

Each chapter closes with a summary
section, giving students and instruc-

tors a tool for checking comprehen-

sion. Use this bulleted list as an aide
in retaining key chapter points.

Why is the definition of “employee™ important? The distinction between employees and in-
dependent contractors is crucial from a financial perspective. Because many regulations re-
quire different responsibilities from employers of employees and independent contractors, it
is imperative that an employer be confident of the classification of its employees.

*  How does an employer make the distinction between employees and independent contractors? The

.

classification of employees may vary depending on the statute that is to be applied or on the court
in which a given case is scheduled to be heard. However, the common thread is generally the right
of the employer to control the actions of the worker. Where this is present, the worker is likely to
be considered an employee. Other factors to be considered include those that are part of the eco-
nomic realities test, which evaluates the economics of the employment situation. Finally, some
workers may be classified statutorily as employees, making the distinction all the easier.

Who is an “employer”? The definition of employer is generally agreed on. An employer is
usually thought to be one who employs or uses others (either employees or independent con-
tractors, or both) to do its work, or to work on its behalf.

‘When an employer decides to terminate an employee, there is always a reason for the termi-
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Guide to Reading Cases

Guide to Reading Cases

This guide gives succinct direction on how
get the most out of text cases. Terminology
definitions, case citation explanations, and
a walkthrough of the trial process are all
included to help facilitate student
comprehension.

Cases with Discussion Questions

Thank you very much to the several students who have contacted us and asked that we
improve your understanding by including a guide to reading and understanding the
cases. We consider the cases an important and integral part of the chapters. By view-
ing the court decisions included in the text, you get to see for yourself what the court
considers important when deciding a given issue. This in turn gives you as a decision
maker insight into what you need to keep in mind when making decisions on similar
issues in the workplace. The more you know about how a court thinks about issues that
may end up in litigation, the better you can avoid it.
We provide the following in order to help you better understand the cases so that you
usethe theie ful! T tell 3qu al ho vigag the, we paye

Multiple cases are embedded within each chapter to illustrate
main points. Cases include background information and excerpts
from court proceedings so students get a snapshot of how issues
play out in real-life litigations. Cases also include questions
prompting students to synthesize case details with chapter

coverage by using critical thinking.

public policy in any way, the employer has

Palmateer v. International Harvester Company 85 //1.2d 124,
421 N.E.2d 876 (1981)
Ray Palmateer had worked for International Harvester (IH) for 16 years at the time of his discharge.

Palmateer sued IH for retaliatory discharge, claiming that he was terminated because he supplied
information to local law enforcement authoritics regarding a co-worker’s criminal activities and for

Simon, J.

[The court discusses the history of the tort of retalia-
tory discharge in llinois and explains that the law will
not support the termination of an at-will employment
relationship where the termination would contravene
public policy.] But the Achilles heel of the principle
lies in the definition of public policy. When a discharge
contravenes public policy in any way, the employer has
e 0 g,

End of Chapter Material

offering to assist in the investigation and trial of the co-worker if necessary.

one favoring the effective protection of the lives and
property of citizens.

No specific constitutional or statutory provision re-
quires a citizen to take an active part in the ferreting out
and the prosecution of crime, but public policy neverthe-
less favors citizen crime-fighters. Public policy favors
Palmateer’s conduct in volunteering information to the
law enforcement agency. Palmateer was under a statutory
duty to further assist officials when requested to do so.

I t & \

committed a legal wrong. However, the employer re-
tains the right to fire workers at will in cases “where no
clear mandate of public policy is involved.”

There is no precise definition of the term. In general,
it can be said that public policy concerns what is right
and just and what affects the citizens of the State collec-
tively. It is to be found in the States constitution and
statutes and, when they are silent, in its judicial deci-
sions. Although there is no precise line of demarcation
dividing matters that are the subject of public policies
from matters purely personal, a survey of cases in other
States involving retaliatory discharge shows that a mat-
ter must strike at the heart of a citizen’s social rights, du-
ties, and responsibilities before the tort will be allowed.

It is clear that Palmateer has here alleged that he
was fired in violation of an established public policy.
There is no public policy more basic, nothing more im-
plicit in the concept of ordered liberty than the enforce-

giiming]_coge, Their is ng\publig

duty to further assist officials when requested to do so.

The foundation of the tort of retaliatory discharge
lies in the protection of public policy, and there is a clear
public policy favoring investigation and prosecution of
criminal offenses. Palmateer has stated a cause of action
for retaliatory discharge.

Case Questions

1. Is there a difference between the court’s protection
of an employee who reports a rape by a co-worker
or the theft of a car, and an employee who is con-
stantly reporting the theft of the company’s paper
clips and pens?

Should the latter employee in the above question be
protected? Consider that the court in Palmateer re-
marked that “the magnitude of the crime is not the issue
here. It was the General Assembly who decided that the
theft of a $2 screwdriver was a problem that should be
resolved by resort to the criminal justice system.”

L

Included at the end of each chapter is a
complete set of questions incorporating
chapter concepts. Use these as tools to
assess your understanding of chapter

material.

xviii

End

> Chapter-

Questions

1. Holtzman began working for World Book as a part-time sales representative in 1983. Her po-

sition required selling World Book’s educational products. Until 1995, she worked as a part-

sales force by

time sales representative and then a district manager for World Book. In 1995, World Book
decided to separate the parent division from the school and library division and reorganize its
i ing with i

regional directors” who would in turn

contract with individual sales representatives. The same people who had worked for World
Book under the previous arrangement filled many of the positions under the new structure, in
which branch managers became separately incorporated regional directors and district man-
agers while sales representatives took positions with the newly formed companies.
Holtzman signed a contract with Lee, a former World Book branch manager who had
formed her own corporation and gathered a sales force consisting largely of former World
. f .
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Instructor’s Resource CD

Complementary for instructors, this CD-Rom includes teaching notes, class discussion starters,
PowerPoint presentations, solutions to chapter-end questions, and a comprehensive Test Bank in
document and computerized formats. Instructors also benefit from online access to all these IRCD
components through the text’s Online Learning Center.

You Be the Judge Case Videos

With these unscripted videos of typical employment law case examples, students can watch as plaintiff and
defendant present arguments before a real judge, explain their rationales, and hear the judge’s verdict. Also
available is the full set of You Be the Judge cases—this interactive DVD covers the full range of Business
Law topics and is formatted for easy use in personal computers. Students view background material in
addition to hearing the courtroom argument, then must weigh in with their own rulings before hearing the
judge’s verdict. View the You Be the Judge demo at this book’s Online Learning Center, and ask your sales
representative how to package the DVD set, ISBN 0073275018, with this book for a discount.

Online Learning Center pF——— o D
with Power\Web =

@z

The Online Learning Center for this i SIN

. . . [ Information Center
text gives a complete overview of its [ ———
organization, features, and supple- - b b St
ments. Students can study chapter e gt

Elerabatt Adasanber 0l Hartenasn's Enpbnyen L for s

objectives, view the Guide to Reading |,
Cases, access the book’s Glossary, and |}
assess their learning with new, i
expanded chapter quizzes. The Power- |
Web function offers students the ability
to do research on current events, access
live news feeds, and review more s _
course concepts. Register using the VAV Y VY VoYY Y Y e VN Y YN
passcodes from the book’s insert card

to take advantage of this comprehensive online supplement! Instructors using the OLC can view all
student materials as well as gain access to exclusive instructor resources, including the online version of
the Instructor’s Resource CD-ROM, with teaching notes and discussion suggestions. Jump start your
learning now by visiting www.mhhe.com/emplawSe.
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